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New TJAG Wnlton B. Persons, Jr.~ '

Magor General Wilton B. Persons, Jr., became
The Judge Advocate General, Umted States
Army, on 1 July 1975. The 51-year old native of
Tacoma, Was}ungton, assumes his new duties
after serving the past four years as Judge Advo-
cate, US Army, Europe and Seventh Army,
Heidelberg, Germany General Persons studied
aeronautical engineering for two years at
Alabama Polytechmc Instltute (now Auburn Un1~
versity), served six months as an av1atlon cadet in
the Army Air Corps, and was thén appointed to
the United States Military Academy, West Point,
- New York. He graduated from West Point with a
Bachelor of Science degree in June 1946 ‘and was
commissioned a second lieutenant of }cavalry in the
Regular Army. Following a student assignment at
the Armor School, Fort Knox, Kentucky, he was
assigned for three years to the European Com-
mand where he served as Platoon Leader and As-
sistant Squadron S-3 in the 24th. Constabulary
Squadron in Austria, and Platoon Leader, Com-

pany E, 6th Armored Cavalry and Assistant SGS,

Headquarters European Command in Germany

General Persons returned to the Umted States
in' July 1950 and entered the School of Law, Har-
vard University, from which he received the J.D.
degree in June 1953. The new TJAG spent his last
two years of law school also as a member of Har-
vard’s Legal Aid Bureau, serving as Vice Presi-
dent of that organization. He was then assigned to
the Military Affairs Division, Office of The Judge
Advocate General, Department of the Army,
Washmgton DC. From July 1953 to July 1955 he
“gerved in the General Law Branch and as Chief of

j “the Research Branch. He served the following two

“years .in_ the newly established 'Legislation
Branch, partlclpatmg in the draftmg of many

legislative proposals. From August 1957 to June
1958, Persons attended the US Army Command
and General Staff College, Fort 'Leavenworth,
Kansas. Upon graduation he reporbed to Germany
for a three-year tour of duty with the 8th Infantry
Division, where he served as defense counsel, trial
counsel a.nd deputy staff Judge advocate

In September 1961, General Persons began a
three-year duty a551gnment at The Judge Advo-
cate General's School, Army, Charlottesville,
Virginia, serving first as School Secretary, then
as an Instructor in the Military Justice Division of
its Academic Department and, from July 1963 to

"June 1964, as Chief of ‘that Division. In 1964 he

was Selected to attend the Us Army War College,
Carlisle Barracks, Pennsylvania. Aftér gradua-
tion in 1965, he returned to the Office of The
Judge Advocate General, with duties in the Mili-

tary Affairs Division, as Chief of the General Law
Branch from July 1965 to July 1966, as Assistant
Chief of that Division from August 1966 to Oc-
tober 1967 and, thereafter, as Chief of the Military
Affairs Division until June 1969. During much of
his OTJAG tour, General Persons was the JAGC
representative on the Army Civil Disturbance
Planning Group providing legal support for Army
civil disturbance operations.

The new TJAG served as Staff Judge Advocate,
US Army, Vietnam, from July 1969 until July
1970. In August 1970 he reported for duty as Staff’ .
Judge Advocate, US Army, Pacific, Fort Shaftéer,
Hawaii. General Persons was named Judge Advo-
cate, US Army, Europe and Seventh Army,
Heidelberg, Germany, in June 1971. He and his
wife Christine have three chl]dren two daughters
and a son. :

- New Assistant TJAG: Lawrence H. Williams

- Major Géneral Lawrence H. Williams, Assist-
the past four years, assumed new duties as The

o

Assistant Judge Advocate General,;US Army, on
1 July 1975. He ‘was born on 20 May 1922, in

. Salem, Massachusetts. After two years of pre-law
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course work at the University of anesota he
volunteered for the Aviation Cadet Program in
1942. He was commissioned a second lieutenant on

same day. Williams served in North Africa, Italy,
England and France, part1c1pat1ng in 26 combat,
missions ' which™ mcluded service hs-the Deputy
Lead Navigator for the 9th Troop Carrier Com-
~smand dropping pardtroopers for the D-day inva-
sion .of. Normandy,.,In January 1946, he left the
armed forces:and returned to.the University of
Minnesota’ where ;he received a Bachelor. of Sci-
ence degree in law the following year. In 1948 he
received a Juris Doctor degree from. the Univer-,
51ty of Golorado. v, iy camA L G

fn 1948 Wllhams apphed for and was recalled to
actlve duty 1in the Ofﬁce of The Judge Advocate
General asa competltlve tour ofﬁcer He recewed
N el oo his commlssmn in the Regular Army one year
'I'he adse Advocate Gonsrall 1 [ o later. The new Assistant TJAG served in the Mili-
i g m_gGene ral Wiltor, B Pérsdns, Jr. bl tary Affairs Division, OTJAG, from October 1948

. § ' The Assistart Judge ‘Advocate General siisvs ;i 0. August 1952. From 1952 to 1953, he was an
.i b4 1 Major General Lawrence H;, Williams ; 3y ., 1. Instructor in Mllltary A.ffa1rs at The Judge Advo—
;- Commandant, Judge, Advocate General's, School cate General’s School Charlottesville V1rg1ma
Colonel’ Wﬂhamﬁ ‘l:"ultoyl. 3 SR From 1953 to 1956 he' "served as Assastant Staff

- .ludge Advocate, United Statés Army Caribbean,

o ’Editorial Board SRR
W Colonél Darrell L Péck ‘=i =7 . 710 ol i

315 1L deutenant Colonel .lack o Wllhams - wwir,. inthe Canal Zone. Tn 1956 General Williams was

i Editer: Al T e T s as51gned to the Ofﬁce of the Deputy Chlef of Staff

" juos . Captain- Paul F., Hxll »-j',.; et g for Log1st1cs Department of the Army, as Ass1st-
, Admlmstratlve Asslstant; et et e, ant Legal 'Advisor. The followmg year he was
- Mrs, ‘,\I:Iel‘.‘_’_“ahna'd°“ej.,‘:,,, .. "t ... again assigned to the Military Affairs Division,

St i iwu i o .« s OTJAG, serving as Deputy Chief and Chief, Per.
Lot enw s et Lowewel o veity i sonnel Law Branch, and Deputy Chief and Chief,

T T L R U TR SRR S NPy : Genera'l Law Bl'anCh, until \1960' InJuly. 1960 he

py i oats was assigned to.the Office of the Assistant Secre-
agin v sanae oo tary of Defense (Manpower, and Reserve Forces)
as Legal Advisor to a Personnel Task Force. -Upon
T S I P A SOl TPP completion of that tour in February 1961, he was
: sl ..+ . .c w2t reassigmed as the Chief, Personnel Law ‘Branch,
el g it e s o Military Affalrs D1v1310n, OTJAG, until July 1961
"The Armny: Lawyef is published. monthly by The Judge . When he was assigned as Staff Judge Advocate,.3d
Advocate’ General’s School. By-lined articles ‘represent - Armored Division, Frankfurt, Germany Wllhams‘
_-the opinions of the authors and ,do not necessarily reﬂect, . served in that position until August of 1963 When
_the views of The. Judge Advocate General or the Depart-: he was reass1gned as the Assistant Chief of Staff
" ‘ment of thé Army. Manuseripts ori topics of interest to G-1, 3d 4 Di U leti £
" military lawyers aré -invited to: Editor; “The Army 7 Almore lVlSlon pon. compe on, o
Lawyer, The Judge Advocate General’s School, Char- - that as31gnment1nJ une 1964 he again ret“rned to
lottesville, Virginia 22901. Manuscripts will be returned the Office of The Judge Advocate General, as the
only upon specific request, No compérisation can be paid ., © Agsistant Chief, Military Affairs Division, serving

_to authors for articles pubhshed Funds for pnm.mg this il
‘publication” were ‘approved’ by Headquarters Depart- in that position or as ACtmg Ch'lef untll the sum ]

mentoftheArmy,ZGMay 1971 o : mer Of 1966. R by

"y B . . = . Pt 1o n

4 :

13 November 1943 and rated as a nawgator the ..



General Williams attended the Industrial:Col-
lege of the Armed Forces from August 1966 to
June 1967, graduating with highest ‘honors. He
was thereafter assigned as Staff Judge Advocate,
Headquarters III Corps and Fort Hood, Fort
Hood,; Texas, from 1967 to 1969. Following those
duties, in July of 1969, he was reassigned as the
Staff  Judge Advocate, Headquarters, Military
Assistance Command, Vietnam, where he served
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for one year. In August 1970, General Williams
was assigned as Chief, Military Affairs Division,
Office of The Judge Advocate General, and re-
mained in that position until his appointment as
Assistant Judge Advocate General: for Military
Law on July 1, 1971, He is married to the former
Margaret Josephme Anderson of . Clarksv:lle,
Tennessee. They have one daughter

~Juvenile Delmquency on Mllltary Installatlons ,
By qutena'nt Colonel Wzllzam K. Suter, JAGC, Fort Campbell Kentucky

I. Introductlon

This artlcle will rev1ew the Juvemle delmquency
problem in the United States and focus on the
situation found in the mlhtary community. Legal
and command management aspects will be em-
phasized. Child abuse,* soldier delmquency and
juvenile delmquency by American youth ! ‘m over-
seas areas 3 will not be addressed

IL. The Juvemle Delinquency Problem
PAL Backgrmmd ‘

Juvemle dehnquency is not a recent phenome-
non. It has existed for centunes Even the Puri-
tans in colonial America were faced with the prob-
lem. Massachusetts, in adopting the Body of
Liberties in 1641, saw fit to provide that: -

If any child . . . above sixteen years old,
-and of sufficient understanding, shall curse or
smite: their natural father, or mother, he or -

.they shall be put:to death, unless it can be

- sufficiently testified -that the parents have
been very unchristianly negligent in the edu-
cation of such children: so provoked them by
extreme and cruel correction, that they have
been forced thereunto, to preserve: them-
seIVes from death or maiming. ¢

: J uvemle dehnquency is a socio-legal matter that
has been dealt with in many ways, usually with
unsatisfactory results. The term itself is confus-
ing. It includes juveniles who commit felonies and
misdemeanors, disobedient and runaway children
and youthful traffic offenders. State and federal
governments have their own definitions.

It i is estlmated that one-half of all major crimes
in the United States are committed by juveniles
less than 18 years of age. Juveniles are responsi-
ble for.51 percent of the total arrests for property
crimes, 23 percent for violent crimes, and 45 per-.
cent for all serious crimes. During the period 1960
to 1974, arrests for juveniles under 18 for violent
crimes, such as murder, rape and robbery, in-
creased 216 percent. During the same period, ar-
rests of juveniles for property crimes increased 91!
percent. Between 1960 and 1970, total Juvemle ar-_
rests increased almost Beven times faster than
adult arrests and for: violent crimes increased al-
most  three times faster. Recidivism rates for
juvenile offenders are estimated to range between
60 and 75 percent.® The causes of this sad com-’
mentary are many-fold. Poor education, in-'
adequate parental discipline, poverty, permis-:
siveness, motion pictures, television, heredity,
environment and emotional insecurity have been
suggested as some of the root causes.”

Delinquency is not, the only manifestation of the
juvenile problem. Teenage suicides in the United
States have tripled in the last decade to an esti-
mated 30 a day and more than one-half the pa-
tients in psychiatric hospitals are less-than 21
years of age.® One authority asserts that part of
the blame for the suicides is attributable to “The
American Fairy Tale.” This myth has five themes:
(1) more possessions mean more happiness; (2) a
person who does or produces more is more impor-
tant; (3) everyone must belong and identify with a
larger group; (4) perfect mental health means no
problems; and (5) a person is abnormal unless con-

stantly happy.®
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‘B.: Juvenile Court Movement. - SRR ‘

Juvenile courts first’ appeared in’the Umtedh
States at the eénd of the 19th century. De31gned by
reform-minded citiZens who felt that the criminal
law operated to harm ' children, these courts
functioned 'undér the English* chanccry law doc-_
trine of ; parens pa,rtm,e That doctrme recognizes a .
residual power in the sovereign to protect children
from others and from themselves. Under this con-
cept, the state is parens patriae rather than pros-
ecuting attorney and judge. The juvenile courts
operated informally and used civil procedures

which did not include eriminal law safeg'uafrds such’

as the right to noticeé of charges, the right to coun-
sel, the right to confront witnesses and the
prlvﬂege against self-incrimination. Charges were'
not filed “against” an accused youth but 4 petition’
was filed: “in his ‘interest.” Juvenile courts were
niot to punish, but to protect ‘children by removing
them from their adverse environment and placing

them in new ones and usmg the mstltutlon of pro- ‘

batlon 10 ,
,It was not unt11 1966 that the Supreme Court of

the United States decided a juvenile court case. In:
Kent v. United States, ** the Court. ruled that a

juvenile court. judge could not transfer the case of
a 16 .year old to an adult criminal court without

holding - .a hearing, making findings and-:giving
" reasons for the action. .In:addition, the social and

medical reports.used by the juvenile eourt in mak-:
ing its findings should have been available to the:
juvenile’s counsel for examination as requested.-
In Kent, Justice Fortas -observed that T

There is much ev1dence that some Juvemle: '
courts . . . lack the personnel, facilities, and
techmques to perform: adequately as repre-:

- sentatives .of the State in a ‘parens patriae

-capacity, at least with. respect:to children '

-charged with law violation. There is evidence, -

‘in fact, that there may be groundsfor concern
“that: the 'child: receives ‘the worst of both™*
-worlds: that: he igets neither the protections - -

-accorded to adults nor the solicitious care and

regeneratlve treatment postulated for Chll—

dren 12

In 1967 the Supreme Court declded the land--

mark case of In.re Gault,'® involving a 15 year old
who was declared a delmquent by -an Arizona '

juvenile court. for: allegedly: making -an obscene
telephone call: Neither Gault nor his parénts were
notified of the charge or informed of the rights to
counsel and confrontation or his privilege against
self-incrimination. The juvenile court Judge ques-
tioned Gault, -but no.other testimony was taken
and no transcript of the proceedings was made.

The Supreme Court held that a juvenile court’s
exercise of the power of parens patrine was not
unlimited. Juvenile respondents and parents are
entitled to written notice of the allegations and
must be accorded the right to counsel, the

r .. privilege against self-incrimination, and the right
-to confront 'and cross-examine ‘witnesses. Al-

though the opinion was criticized by many because
it tended to treat juveniles as criminals, it ‘is in-
teresting to note that had Gault been an adult he
could have only been pumshed by 2 $50 fine or two
months in Jaﬂ Asa Juvemle e was comm1tted to
an mstltutlon for : 51x years Moo ,
RO ) [

Smce the decision i in Gault the Supreme Court
has held that juveniles are entltled to the standard
of proof of gullt beyond reasonable doubt,!5 but
they are not constltutlonally entitled to a trial by

jury.t®

Thus, although the Supreme ‘Court has placed
some of the traditional criminal law trappings on
the Juvemle court ‘gystem, these proceedmgs are
stlll mfonnal and non—adversary in’ nature

,,v“‘ _71._ A
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C. Trends in the Treatment of Juvenile Dehm
quents. e . . C

3 e Pipteour
The Juvemle court system has ‘been iineffective
in detérring - juvenile . erime: or . rehabilitating
youthful . offenders. . The. traditional 'system ‘of
sending delinquents to juvenile centers, jails, fos-
ter homes or back to their own homes has not
worked. One writer has caustiéally observed that:

“Our _]uvemle courts’ constantly vmlate thev;
simpleé truth that the love ofa parent or otheri, o
concerned adult is as vital as food to a child’s

i growth. Yearly, these .courts tear hundreds

- of .thousands of .non-criminal childrenifrom =

~-home, school:and:friends. After secret hear- :
*ings, which would not be tolerated for adults,

;many. . are :packed: off ‘'to:<state - training

{ schools,’ which- often'.-are -no more .than
maximum-security prisons for the young. In'

v }?';'




many states, any minor under 18 who is ad-
judicated ‘an habitual truant’ or ‘beyond the
control of his parents’ or ‘incorrigible’ may be
locked up until he reaches 21. ‘The juvenile-
Justlce system does not ccorrect. It does not
.even meet ordmary st,andards of human de-
~eency in some cases, the U.S. Law Enforce-:
ment Assistance Adnunlstratlon has said.?

In addition to being a failure, the system is
quite expensive. It costs $12,400 a'year to keep a
juvenile in an institution in Rhode Island; 18 in
New York the cost is $24,000.12

Not all juveniles who ‘run afoul of the law'are
dealt with in formal juverile proceedings. Quite
often a child is handled informally by parents,

school authorities, police officials, domestic and

farmly counselors or social workers.. Most counsel-
~ ing and treatment of course, take place in the

home in a famnly orlented setting. The family,
sometimes referred to in this sense as “God’s re-
formatory” or the “laboratory of life,” is the ap-
propriate place to stem Jjuvenile delinquency. In
an incalculable number of instances these informal
procedures are successful When these efforts fail,
‘the next tradltlonal step is the juvenile court.
However, not all children who are referred to
these courts have committed crimes. In fact,
about 40 percent of them, roughly one-half million
a year, have not committed any offense at all.?

In 1967, the President’s Commission on Law
Enforcement and Admlmstratlon of Justlce re-
ported that: '

Delmquency is not so much an act of indi-
vidual deviancy as a pattern of behavior pro-
duced by a multitude of pervasive societal in-
fluences well beyond the reach of the actions

- of any judge, probation officer, correctional -
* counselor or psychlatrlst 2

The Commlssmn found that dehnquency should be
_combatted with social, and economic weapons
rather than attemptmg to change individual be-
havior. It recommended better schools, housing,
employment tralmng programs and strengthen-
ing the famlly The . Commission . found that
juvenile courts should be used only as a last re-
sort. It urged the establishment of youth service
bureaus to be located in nelghborhood centers that
would receive and treat delinquent and non-
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delinquent children referred by parents, school
and police officials and other agencies.??.

In 1973 the 'National Advisory Commission on
Criminal Justlce Standards and Goals reported
that: © .

e The highest attention'must be given to-
preventing juvenile delinquency, to minimiz-
ing the involvement of young offenders in'the

. juvenile and criminal justice system -and to -

* reintegrating delinquents and young offend- .
ers into the community.23

Several communities, heeding the advice of vari-
ous groups empaneled to study the juvenile delin-
quency problem, have found an alternative to the
“incarceration versus release” dilemma. The
Youth Service Bureau of Kokomo, Indiana, estab-
lished with the aid of federal grants, is an exam-
ple. There, parents, teachers and police refer
juveniles to case workers for interview and
analysis. A community council, made up of repre-- -
sentatives from schools, the police and social
agencies, evaluates cases and, when required,
places children in local foster homes for training
and rehabilitation. The juvenile court case load in
Kokomo has been reduced by one-half since the

- program began 24 Massachusetts has also been

successful in closing its major juvenile institutions
and opening community-based homes.?s

III Juvenile Delmquency Control in the C1v1l-
ian Community.

A Juvenile Court Procedures

For this portion of the article, it is assumed that
the informal handhng of delinquents by parents,
police, social agencies and school officials was not
effective or the juvenile misconduet was too seri-
ous to treat informally. Juvemle courts now enter
the picture. -

Pohce arrest Juvemles for the same reasons
they arrest adults. Apprehension of runaways and
neglected or dependent children is also justified.
Most states require police to handle juvenile ar-
rests with special care and to notify parents of the
children arrested.?® After arrest, police officers
must make some disposition of the juvenile. Of all
cases referred to juvenile courts, about 90 percent
are made by police.?” They are first required to
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" study the case and consider informal actions such
as notifying parents or referring the case to other
agencies. This screening process, often referred to
as “intake,” is important but has been cr1t1c1zed
because pollce often lack the training or informa-
tion to make informed decisions, especially when
legdl questions are involved, and impermissible
criteria, such as race or social status, might be
used.2® These dangers are reduced, however,
when it is realized that fewer than half of all cases
referred to juvenile courts ever result in a formal
adjudication.2? Many are disposed of informally by
referral to.an agency, or counseling. The final deci-
sion of whether a case will go to court usually rests
w1th the petltloner (police or. v1ct1m), the pros-
ecutor or the judge. Although there is no specific

criteria to assist the decision makers, state stat--

utes. generally speak of the “best interests of the
child and public.” 3% . L . ‘

~ The _]urlsdlctlon of Juvemle courts is limited by
age.  About two-thirds of the states set the
maximum age at 18 and in the remainder, the age
is'16, 17 or 21.%* Federal law defines a juvenile as
‘one who is not yet 18.32 The states conflict on the

~ question of whether the maximum age in the stat-

utes is determined by the age at the time of the
misconduct or the time' of court action. Federal
law and the Uniform Juvenile Court Act provides
that a youth can be judged a delinquent if he is
under 18 or is under 21 and committed an act of
delinquency before reaching the age; of 18.3% In
general, juvenile court jurisdiction is limited to
four types of cases: (1) where a youth has commit-
ted an act which if done by an adult would be a
crime; (2) where a child is beyond the control of his
parents; (3) where a chlld’s parents will not care
for him; and (4) where a child’s parents are unable
to care for him. ‘Generally speaking, the first two
classes define a “delinquent” and the latter two
define a “neglected” child and a “dependent” child,
respectively.34 States vary in use of labels. Kan-
sas, for instance, usés the follbwm‘g general def-
initions: (1) a “dehnquent child” is a person under
18 who commits a felony; (2) a “miscreant child” is
one under-18 who commits a misdemeanor; (3) a

“wayward child” is one urider 18 whose behavior is
injurious to his welfare, has deserted or is habitu-
ally * disobedient; -(4) a -“traffic offender” is one
under 16 who commits a traffic offense; (5) a
“truant” is a child who' absents himself from

school; ‘and (6) a “dependent or neglected child” is
one under 18 whose parents refuse or are unable
to care for him.35 All'are subJect to the Junsdlctlon
of the juvenile court. In many states the' most
serious felonies such as rape and murder are not
within the _]urlsdlctlon ‘of juvenile courts, and in a
great majority’ of states a juvenile court judge,
after a hearing, can waive jurisdiction and trans-

fer serious cases to a regular criminal court if the

child is of a minimum age, generally between 13
and 18, 38 - 1 o

Once Jurlsdlctlon of the’ court has been estab-
lished, juveniles are proceeded against in hearings
where they enjoy most of the pnvﬂeges eruoyed
by adult defendants. e

If a juvenile is found to be a de]mquent or is
otherwise adjudicated to be in need of supervi-
sion, the juvenile court judge usually holds a hear-
ing to determine what disposition should, in the -
interests of the child and society, be made. The
judge normally consults social reports concerhing
the child before making a'decision. He has a wide
rafige of discretion.3” As an example, in Kansas’ a:
juvenile court judge can order delinquent or mis--
creant children: (1) placed on probation in the cus-
tody of their parents; (2) placed in the custody of a
probation officer; (3) placed in a detention home,
parental home, farm or in the custody of a chil-
dren’s aid society; (4) ¢committed to the state sec-
retary of social and rehabilitation services; or (5)
committed to an.industrial,school. Wayward or
truant children can be dealt with in the same man-
ner except they can not be comnutted to an mdus-
trial school 38

In essence, the Juvemle court _]udge has the
choice of placing “guilty” children on probation or
committing them to an institution. If probation is
used, the judge can-attach conditions which the
child must meet. The conditions normally concern
school atteridance, curfew; driving motor vehicles,
avoiding unsavory characters abstmence and
similar mattérs. Another measure that is galmng
populanty concerns restitution. Some states pro-
vide by statute that the child®® or the parent® is
liable ‘for malicious or willful property damage
caused by the minor. A juvenile court _]udge can
make restitution a condition of probation, regard-
less of statutory authorlty to recover damages in a
civil suit. -




B. Recent Federal Legislation.

The 20th century has witnessed a great deal of
leglslatlve experimentation by the states in the
field of juvenile delinquency. Enhghtened social

. legislation, however, has been ineffective, and, as

observed earlier, Juvemle tlelmquency is a
phenomenon that i is growing at an abnormal rate.

The federal government has not been an act1v1st
in the field of legislation concerning juvenile de-
hnquency Although many federal panels have
studied the problem exhaustlvely, the Federal
Juvenile Delinquency Act was, until 1974 virti-
ally 'unchanged for 35 years. That Acf,’u ‘along
with the Correction of Youthful Offenders Act,2
Federal Youth Correctlons Act, 43 and Juvemle
Delinquency Prevention’ Act,* did llttle more
than reflect the federal concern about : problems
local governments were encountering and provide
machinery to proceed.in federal court juvenile
cases. Legislation designed to provide grants for
juvenile delmquency and control programs was
enacted in 1961, 1968, 1971, and 1972, but in-
adequate approprlatlons and weak admlmstratlon
led to failures.s

In 1974, Congress recogmzed that there was no
central leadership in the area of prevention of
juvenile delinquency and: enacted -the Juvenile
Justice and Delinquency Prevention Act of 1974 46
(hereinafter referred to as the “Act”). This com-
prehensive Act provides for evaluation of juvenile
delinquency, technical assistance and research
and amends the standing federal law in the area.
The Act is so important that it is Worthwhlle to
rewew some of its contents

_The purpose of .the Act is to prov1de federal
leadershlp and coordination of resources to pre-
vent and treat juvenile deh’nquency 47 Although
those youth who commit serious crimes should be
dealt with in the formal processes of the juvenile

justice system, the Act concedes that custodial in-

carceration of juveniles in large statewide institu-
tions has not proved effective as a treatment
method.4® :

In 1974, there were 116 separate federal pro-

grams in the juvenile delinquency and related
youth development areas.®® Youth programs
existed in the Departments of Health, Education
and Welfare; Agriculture; Interior; Justice; La-

w
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bor; and Transportation and in the Civil Service
Commission.5° .In 1972, the federal government
made 120,000 different grants in this area.®* -

In prior federal leglslatlon the. Department of
Health, Education and Welfare (HEW) was
charged with the responsibility of overseeing
juvenile delinquency programs. HEW reportedly
performed poorly in its mission. Now, the Law
Enforcement Assistance Administration (LEAA),
an element of the Department of Justice, focuses
on the juvenile correctional system and HEW is
responsible for programs concerning preventing
dehnquency and prov1d1ng rehablhtatlon 52

The Act:created the Office of Juvenile Justice
and Delinquency Prevention within:the LEAA 53
That office provides grants, advice and assistance
to the states through its network of 50 state plan-
ning agencies.3* States receive assistance after
developing comprehensive community-based
plans to prevent and control crime and delin-
quency. The Act also created the Coordinating
Council on Juvenile Justice and Delinquency Pre-
vention,55 National Advisory Committee for
Juvenile Justice and Delinquency  Prevention,3¢
National Institute for Juvenile Justice and Delin-
quency Prevention,’ and ‘National Instltute of

Corrections. 8 It also amended legxslatlon pertain-

ing to runaway youths and HEW programs. Title
II of the Act, which deals with LEAA Juvemle
justice’ and delinquency preventlon programs for
the states, authorizes an approprlatlon of $75 mil-

lion for fiscal year 1975, $125 million for fiscal year

1976 and $150 mllllon for ﬁscal year 1977,

The Act also made important changes to the
Federal Juvenile Delinquency :Act, the body of
law that ;governs juvenile proceedings in federal
eourts. Now included within the definition of
juveniles are those under 21 who committed an
offense prior to age.18.59 One of the major changes
provides ‘- that juveniles. can not be proceeded
against in federal court unless a state. court re-
fuses jurisdiction or the -state does mot have
adequate services available.®® Juveniles ‘over. 16
who commit certain felonies can be prosecuted as
adults if, after a hearing, a district court allows
transfer. Previously, the United States attorney
could, in his discretion, choose juvenile or adult
trial. Although not a change, the Act now specifi-
cally states that juveniles must be tried in a dis-
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trict court. United States magistrates have no
jurisdiction.®! “Juveniles in detention ‘must: be
brought to trial within 80 days and, unless prose-
cuted as an adult, juveniles can not be finger-
prmted or. photographed w1thout consent of the
judge . v

. The thrust of the: changes to Juvenﬂe proceed-
ings in federal courts is clear. Congress wants:to
place the matter in:the:-hands of the states. One
well-known U,S. (attorney made these remarks
about the changes: . T ;oo P

v

O appears 't6 be'the intent of Congress to
get the Federal Government out of the busi- -
. -ness of prosecuting juveniles and to establish
¢« limited deﬁnable.circumstances for the exer- .
...cise of Federal jurisdiction. ... (It is:quite | -
 elear from the new law that. Congress does not .
.. want Federal time devoted to the ;m‘osecutzon o
; of Juvemles Tl

IV Juvemle Delmquency Control m the Mlh-
tary Commumty e T

A The Problem '-,“F‘f I ,'1 I B

,,,,,

_]uvemle dehnquency comm1tted on rmhtary mstaI—
latlons 84 Therefore, it 1s lmpOSS1ble to determme
the extent of the problem. The number is probably
not too h1gh however, due to the structured env1-
rpnment on Army posts the absence of poverty,
slum dwelhngs and unemployment and the pre:
sence of intact fam1hes In conductlng research for
this article the author conducted a survey by sub-
mitting - questionnaires . ta the staff judge advo-
cates of selected major Army installations in the
United States.®® The questionnaire is set out at
Appendix A and a statistical abstract of the affirm-
ative : responses is at - Appendix B.: Although
‘most installations ‘respondedi.that they:had be-
tween 25 and 100 reported incidents in 1974, one
reported : that it-had '560.86 No effort has.been
made by the author to determine anything such as

a: “rate per thousand population.”. It is doubtful:

that any such rate would be accurate and, more

importantly, it would not be meaningful. The im-.
portant thing is that regardless of its size, there is’

a :juvenile 'delinquency problem in the military
community. One staff judge advocate of:a large
installation responded: “This post has ignored the

problem of juvenile ‘delinquency in the past..
(W)e are only beginning to perceive the nature of
the problem and have done little or nothmg to
resolve it.”¢7 That installation . reported 49
Juvemle offenses in January 1975. A ma_]orlty of
the cases mvolved larceny, dlsorderly conduct
housebreakmg and destruction of property. These
are typical of the types of offenses comrmtted by
juveniles on military mstallatlons

As there is,no Army—w1de reg'ulatlon or guld-
ance document concerning Juvemle dehnquency,
local commanders have been permltted—or forced
—to handle the problem mdmdual]y Although m—
stallation commanders have many commumty-
onented resources such as pohce, rehglous and
health care services, they have nothing akm toa
youth. serv1ces bureau or child welfare depart-
ment '

~B. Responstbzlztzes of Installatzon Command-
ers.

The mstallatxon commander is responsuble for‘
the operatlon and admlmstratlon of the installa-
tion, including maintenance of law and: order, 8
Although he has no general statutory authority to
issue orders and' regulations having theé force of
law to other than military personnel, his inherent
authorlty has been JlldlClally recogmzed For in-
tion if SOme reasonable basis’exists for the exclu-
sion.®® A person who reenters an installation after
having been! excluded commlts a petty federal of-
fense"0 e ST

In addltxon, the mstallatlon commander lS
charged with estabhshmg a Human Self Develop-
ment Program to assist him in his civie, ethical
and professional responsibility to promote‘healthy’
mental, fmoral and social ‘attitudes on the installa-
tion.™ This program, under the staff responsibil-
ity of the chaplain,?? envisions such things as'ra-
cial "councils “and - preventive ‘programs.?® The
Army Community Service Program is designed to
include child care services, child abuse and neglect
programs, youth and famlly counseling programs
and other youth serv1ces 74

Several categories of _]uvemles tan be found on
Army installations. Included are guests, visitors,’
military dependents residing on-and off post, and
dependents of government employées and civilian

e




contractors. The inistallation commander has a law
enforcement responsibility for acts of delinquency
committed on post by any of these juveniles, but
his social welfare responsibility. extends only to
those delinquents who are military dependents,
prlmanly those who re51de on post '

C.J urisdiction.

An understandmg of. Junsdlctlon is- crltlcal to
the problem under consideration. Jurisdiction has
several meanings. The term “legislative jurisdic-
tion” means the authority to legislate and exercise
executive and judicial powers within a land area.
When  the federal government has legislative
jurisdiction over a land area, such as it has over
many military installations, it has the power to

enact, execute and enforce - general legislation -

within the area.? In other words, the federal gov-
ernment is serving in the role that is normally
performed by state and local governments -This is
called “area jurisdiction.” It is different from the
other authority of the federal government which is
‘dependent on subject matter and purpose, rather
than land area, and must be predicated upon some

specific grant in the Constitution.”® For example, -

the federal government has Constitutional author-
ity to enact laws regulatmg interstate commerce,
naturalization and bankruptlcles, -establishing
post offices and govermng and regulating the land
and naval forces.”” This is called “subject matter
jurisdiction.” :

Federal Junsdiction must be distinguished from
ownership of land. The federal government, like
any person, can own land. Ownership, however,
does not confer jurisdiction. The United States
can have area jurisdiction over land and not own
it. Portions of the Dlstnct of Columbia are exam-
ples of this s1tuat10n " Conversely, ‘the United
States can own property over which it has no area
jurisdiction. This is the situation in a vast maj jority
.of lands owned by the United. States.”® The pro-
verbial fence around a military post leads many to
conclude erroneously that the United States both
owns and exercises area jurisdiction over the land.

All land occupied or owned by the United States
is subject to one of the following four types of
jurisdiction: (1) exclusive-where the federal gov-
ernment has the authority to legislate for all - mat-
ters; (2) concurrent-where both the federal gov-
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ernment and the state have legislative authority;
(3) partial-where the state reserves the authority
to legislate over a particular matter such as taxa-
tion; -and (4) proprietorial-where the United
States has only the rights of a land owner.? On
any one military installation, the type of jurisdic-
tion can vary, depending on the particular parcel
of land involved and how and when it was ac-
quired. Thus, some installations might include
lands where all four types of jurisdiction apply. A
large number of Army lands are under exclusive
jurisdiction, 80 often referred to as “federal en-
claves.”8!

Residents of areas subject to exclusive federal
Jurisdiction have in the past been considered to be
“stateless” in many respects Frequently they
were denied the right to vote in state elections,
receive relief benefits for the poor, hold local of-
fice, attend state schools, use state courts when
do‘micile iri the state was required for jurisdiction
and other state benefits. The reason for such re-
sults is that these areas are not considered “part
of the state.” Since the enclaves are “outside the
state,” state, laws, including criminal laws, can not
be enforced by the state thereon,®2 except to.the
extent the federal government permits it.83

The current trend is away from denymg federal
enclaves’ residents rights that are based on state
laws. In 1970, the United States Supreme Court,
in Evans v. Cornman,®® held that residents of an
exclusive federal jurisdiction area in- Maryland
were entitled to vote in state elections. The Court
rejected  the “state within a state” fiction and
found that the residents had an interest in Mary-
land affairs because: (1) the state could affect them
through the Assimilative Crimes Act which makes
state eriminal laws applicable to the enclave; 8 (2)
the state could enforce certain state taxation laws
on the enclave; (3) the residents were required to
have state vehicle registrations and drivers’ per-
mits; and (4) the state residents-could use state
courts in divorce and adoption proceedings and
enroll children in state schools. State courts have

held that enclave residents can hold state office 8¢ -

and receive relief benefits 87 and that state stat-
utes on guardianship for dependent children and
hospitalization of the mentally ill apply to en-
claves.®® In addition, Congress has enacted “im

pacted area” legislation that provides financial aid
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to state educational agencies in areas where a fed-
eral activity substantially increases. school atten-
dance.8® By accepting such funds, the states agree
to provide ieducation to chlldren re51d1ng on fed-
eral enclaves IR - b

For those Iands under excluswe Junsdlctlon
there is cons1derable questlon concerning what
civil laws are apphcable The federal government
has not enacted any comprehensive body of eivil
law covering such matters as commercial or family
law. Federal courts generally apply some
semblance of state law in civil cases arising on
enclaves.?® Congress has, however, enacted a
body of criminal law applicable to- exclusive and
concurrent Junsdlctlon areas. Major felonies are
covered by. specific statutes and lesser offenses
are adopted from state law, via the Assimilative
Cmmes Act. 91 [Jnder it, acts made punishable by
law in the state in whlch the enclave is situated
are . also federal offenses if comnntted on the en-
clave. ‘ :

Because ‘of the many disadvantages involved in
.exercising federal jurisdiction over lands, it is the
policy of the Army not to seek jurisdiction and to
retrocede to the states unnecessary jurisdiction. 92

. The Secretary of the Army has the statutory au- -

thority to relinquish jurisdiction over Army lands
to the states,® but the states must accept juris-
diction for the retrocess1on to be effective.®

'+ The concept of jurisdiction has an important ef-
fect in the area of juvenile deliquency control. If
juvenile proceedings are viewed as eriminal in na-
ture, it is clear under the general principles of
jurisdiction that a state juvenile-court can not hear
a case that occurred on a federal enclave, a place
“outside the state.” If the proceedings are viewed
as civil-in- nature, either transitory:or locil,®s
there seems to be no reason that a state juvenile
court can not:hear a case precipitated by miscon-
duct on an enclave. :Accepting jurisdiction in such
an instance would be consistent with the cases just
discussed where-enclave residents were held to be
entitled to rights and privileges of the state sur-
rounding their enclave. It ‘shouldbe recalled at
this point that not:all juvenile delinquency cases
are based on acts of misconduct. Wayward, runa-
way, and truant children have committed :no
critmes and therefore jurisdiction can not be based
on the situs of a crime; In addition, as we saw

earlier, only about one-half of those cases referred
to a juvenile court result in a formal adjudication.
In other words, half of the cases heard in juvenile
courts are not based on criminal JllI'lSdlCtlon at all.’

It is the author’s contention that state Juvemle
courts are more civil than criminal in nature and
that they have jurisdiction in cases where the
child is a resident of a federal enclave or commits
acts of delinquency on such lands. It is the child
and his status, not the crime or where it was
committed, that is in issue. The ' question is
whether the court has jurisdiction over the child.
Under this theory, it would appear that most state
juvenile courts could accept jurisdiction over chil-
‘dren who reside on military installations subject
to exclusive federal jurisdiction or commit ‘of-
fenses there: For instance; Kansas law provides
that county _]uvenlle courts shaIl have

Excluswe orlgmal Junsdlctlon in proceed-,
ings concerning the person of a child living or
. found within the county who appears to be a
delinquent, miscreant, wayward, a traffic of- -
. fender, a, truant or- dependent and ne-
_glected.... T

" There is no reason why a child who fits one of
the categories in the statute and resides on Fort
Leavenworth, Kansas, an area subject to exclu-
sive federa] Junsdlctlon could not be considered
within the jurisdiction of the Leavenworth County
juvenile court. The quoted statute does not speak
of where the act or misconduct occurred.-If the
child is presented to the juvenile court, he would
be “found within the:county” -and subject to the
jurisdiction of the court. o= e :

This view is apparently not shared by one U S.
Attorney. In a recent letter concerning changes
brought about by the Juvenile Justice and Dehn-
quency Act of 1974, he stated: ’ o

(Dhere will be no change in prosecutmg‘ ~
- juveniles within the exclusive Junsdlctlon of
#ithe United ' States. Prosecutions ' arising,
‘therefore, on Federal reservations will be
_proceeded against in the same manner. . ..%"

' The survey conducted by the author revealed
only two installations where state authorities
routinely use the “civil procedure” theory and ac-
cept juvenile court jurisdiction over children who

AN




commit offenses on-exclusive jurisdiction lands.®®
In others, state authorities normally refuse to ac-
cept jurisdiction. In fact, some installations sub-
ject to concurrent jurisdiction reported that state
authorities would not accept jurisdiction over de-
linquent children who lived on post even though
they clearly had the authority. The reason for re-
fusal usually was related to overburdened state
facilities and resources.

If the juvenile courts do accept JllI'lSdlCtlon over
children who commit offenses on enclaves, a prob-
lem arises if the child elects to be tried as an adult
or the court waives jurisdiction to the adult court.
In these cases, the state criminal court would have
no jurisdiction and the case would have to be tried
in a United States district court. These courts also
are overburdened and do’ not \msh to try petty
offenses.

D. Dzsposmon of Ju'vemle Cases.

1 Mllltary Police Im)esmgatwns M111tary au-
thorities are normally made aware of on-post de-
linquency through routine military police reports.
Military police report and investigate criminal
conduct, whether committed by juveniles or
adults. Reports pertaining to juvenile offenders
are, however, filed separately from those involv-
ing ‘adults.?® Comprehenswe guidelines and pro-
cedures concerning investigations involving
juveniles are avallable to military police person-
nel. 10 Minor offenses such as disturbing the peace
are normally disposed of by ‘the military police
warning a-child and his parents.1®! The author’s

survey revealed that those installations with a

juvenile section in the provost marshal office are
far ahead of others in handling and preventing
juvenile dehnquency

2. Informal Admmzstmtwe Actwns After the

installation: commander, .or a designated official
such. as the chief of staff or deputy post com-

mander, is aware that an act of juvenile delin-
quency has occurred he will request staff recom-
mendations for actions to be taken. Procedures
vary and some mstallatlons, according to re-
sponses to the author’s survey, have no proce-
dures at all. Ideally, no action is taken until a
trained social worker, or similarly skilled indi-
vidual, has interviewed the child, his parents, and

other interested parties, and made recommenda-:

k:f 3
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tions. At Fort Leavenworth, Kansas, a juvenile
officer in.the provost marshal office oversees
juvenile cases. He refers cases to a social worker
in the Human Resources Center for a social family
history report. The investigation and social his-
tory reports are then forwarded to the chief of
staff for action. Before taking action, he consults
with the staff judge advocate.!°2 Similar proce-
dures exist at Forts Gordon and Benning, Geor-
gia, and Fort Bliss, Texas, but with more author-
ity vested in the juvenile officer.1%3 At Fort Gor-
don, a juvenile officer can place a youth on “unoffi-
cial probation” for up to 90 days in cases mvolvmg
minor or initial offenses. :

~ One 1nstallatlon reported that mlhtary pohce
reports concérning juvenile offenses are for-
warded to the unit commander of the sponsor. He
has discretion to deal with the problem himself or
to refer it to an appropriate staff section for ac-
tion.1%4 This approach seems undesirable for sev-
eral reasons. Small unit commanders are normally
not trained in juvenile delinquency control and it

is not a commander’s responsibility to discipline

dependents

Ifa case is not dlsposed of by an informal pohce

reprimand; the installation commander can take -

any of a variety of actions. He can send a letter of
admonishment to the child and parents and, if ap-
propriate, the letter can recommend that assist-
ance be sought from the chaplain or medical facil-
ity. In more serious cases, a restriction letter can
be issued that limits the hours that a child has
unsupervised access to the post and restricts his
use of certam facilities such as teen clubs.

The dlfﬁcu]ty with these informal actions is that
they are just that—informal. If a restriction is
breached, there is little authority to do anything
about it. Informal actions should not be avoided,
however, because they lack teeth. They are useful
and quite often serve the rehabilitative and pre-
ventlve purposes mtended

3. Fcrrmal Administrative Actions. In cases
involving serious juvenile delinquency, or where
informal actions have been ineffective, the instal-
lation commander has a number of formal options
available. Some of them are: (1) revocation of
privileges pertaining to the commissary,1% rec-
reation services,!% - post exchange,” thea-
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ter,1%8  bowling,1°? golf course,}'® and driving on
post; 11 (2) removal .or barring from post; 112
and (8) terminating . government quarters . as-
signment.113 Before revoking: privileges in some
instances, regulations require a hearing. Hospital
and dental care' are statutory privileges !4 and
can be denied ‘only in extraordinary cases.!!$
Removal of a child from post is impractical if the
child’s parents reside on-post and, for military de-
pendent children' who reside off-post, removal
from post is difficult to enforce in view of its effect

on the child’s ability to use on-post facilities. Al-.

though government quarters.can be terminated
based on misconduct of the sponsor or when de-
pendents are involved in misuse or illegal use, of
quarters or other ‘misconduict contrary to safety,
health or morals, the misconduct must be related
to maintenance of law and order on post.11¢ For
instance, the misconduct of a dependent off-post is
normally not a basis for termination of quarters It
is the opinion of many that termination of quarters
should be used only as a last resort. In one re-
sponse to the authors survey, a semor staff _]udge
advocate noted:

It is all well and good to say we'll ternunate
' government quarters, but When you have a. .

- (serviceman) who appears to be making every
‘good’faith effort to control his childrén and '
when you have other children in the fam1ly
who are not getting into trouble, it bothers ”
“me to advise termination of quarters just'be-‘ \

i cause of one bad apple in the barrel. nro

'The author’s survey revealed that most formal
admlmstratlve actions are tailored to the offense.
For example, a child apprehended for shoplifting
will usually have his exchange pnvﬂeges sus-
pended for a definite period. :

These admmlstratlve actions are effectlve in
cases mvolvmg military .dependents, -especially
those residing on-post, but they are relatively use-
less in cases involving juveniles who are not mili-
tary dependents. The only sanction realistically
applicable to such juveniles.is the bar from ‘post.

As we will see later this Ls a rather empty threat :

f. "

4 Juvemle Court P'roceedmgs a. General In
cases involving serious juvenile offenses or re-

peated offenders who have not responded to:ad-

ministrative actions, resort to a juvenile court is in

order. Cases can'be referred toa court by parents

pohce and other ofﬁclals I
. S i

b State Juvenile Court. For offenses commit-
ted off-post or upon other than exclusive jurisdic-
tion areas on-post, state authorities have jurisdic-
tion under even the most traditional definition of
that term. The author’s survey revealed, how-
ever, that state and county authorities are ex-
tremely reluctant to accept a case concerning an
offense that occurred on-post, even though the of-
fense was commltted on land subject to state
jurisdiction. As state. officials usually have in-
adequate resources to handle their own. Juvenlle
problems, lthelr mdlfference to the military com-
munity is understandable, albeit not appreciated.
In these cases, where jurisdiction is not a factor, it
is appropnate for military officials to vigorously
solicit the cooperation of state authorities, espe-
cially in those areas where- LEAA funds are pro-
vided under the Juvenile Justice and Delinquency
Preventlon Act of 1974.118 If a local juvenile
agency is recelvmg federa) funds for its programs
1t should accept “federal cluldren 1nto them

As stated earher,119 only two mstallatlons re-
plymg to the author’s survey—Fort Belvoir, Vir-
ginia, and Fort Carsan, Colorado——have been suc-
cessful in routinely referring cases occurring on
exclusxve Junsdlctlon areas to; _state authorities..
Agam especlally where LEAA funds are; bemg
received, nuhtary ofﬁmals should strongly en-
courage . state, ofﬁclals 11) accept ,: the  “civil
procedure status” theory 120 and handle Juvemles
who commit offenses on-po st. The ab1hty to refer
cases to state or, county authomtles ‘has several
advantages First,. it places teeth in the .com-
mander’s administrative. actions. because .it pro-
vides a sanction for breach of restriction or con-
tinued mlsbehavmr Second, it places those youth.
who meed it ‘in 2 system "designed to treat
juveniles: The' military is ill-equipped to properly"
perform ‘the functions of child welfare agencies
and is ‘without' authority to create legally
sanctioned juvenile courts. Although it is noble for
the Army to “take care of its own,” it is doubtful
under : present ' legal restrictions that it can
ade'quately take care of its juvenile delinquents.
This is espec1ally so in those instances where
health care is required. Personnel shortages in
that field are acute. In addition, it is believed by’




some that it is detrimental to the child and his
family to have neighbors, superiors, subordinates,
and others in the close-knit m]htary community,
aware of a delinquent’s problems

" c. Fedéral District Court. The federal district
court is the other forum available to handle
Jjuvenile cases. The author’s survey revealed, not
surprisingly, that numerous staff judge advocates

have great difficulty in convincing local U.S. At-

torneys to assume jurisdiction of serious juvenile
cases arising on installations. U.S.. Attorneys are
frequently located over 100 miles from an installa-
tion and crowded federal court calendars are typi-
cal. An additional obstacle, in the eyes of some
military officials, was brought about by legislation
in 1974. Before proceeding in a juvenile case, it
must now be certified to a federal district court
that a state juvenile court does not have jurisdic-
tion or refuses to assume jurisdiction or does not
have available programs and services. adequate for
the needs of juveniles.}?! This will undoubtedly
create more reluctance on the part of federal offi-
cials to take military referrals. The situation is
aggravated by the inability of mag15trates to try

juvenile cases. In this regard, the author’s survey

disclosed, rather startlingly, that on several in-
stallations magistrates are hearing juvenile 122
cases even though the past '3 and present 124
statutes provide for trial by the district court. One
installation reported that on a few occasions a
magistrate conducted “informal trials” attended
by the juvenile, his parents and a military pros-
ecutor.125 The magistrate counseled the child and
parents and warned them of the consequences of
future misconduct. At Fort Ord, California, the
U.S. -magistrate “handled” approximately 400
juvenile cases in 1974. As he had no jurisdiction in
such cases, he informally placed all juveniles on
probation or deferred prosecution,128

Several add:tlonal comments regardlng magls-_

trates are “worth - mentlomng Maglstrates_
routinely hear cases involving certain traffic of-
fenses that occur on post,2” but even this efficient
system, which includes paying fines by mail, is
tarnished because of the lack of authority of a
magistrate to try juveniles. A juvenile who com-
mits a traffic offense on an enclave can be tried
only by a federal district judge. It is difficult to
imagine a more absurd situation. Such a juvenile

L
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can be awarded points under the uniform military
traffic point system, 28 but this does little to deter
a juvenile, especially one who is an infrequent vis-
itor to the installation. Likewise, a juvenile who
has been barred from post because of miscon-
duct '2° can not be tried by a magistrate, even
though this is precisely the type of offense that
magistrates were created to hear.13° In the case
of juveniles who are not military dependents, issu-.
ing a letter barring reentry to the installation is
not really a threat in view of the lmprobablllty of
ever prosecuting a violator.131.

At least one mstallatlon—Fort Huachuca,
Arizona—has developed a unique alternative to
federal court proceedings. There, a deferred pros-
ecution plan, modeled after 'the ‘Department of
Justice “Brooklyn Plan,” is used in selected
cases.!32 The staff judge advocate has been given
authority by the U.S. Attorney to grant deferrals.
A juvenile offender and his parents are counseled

regarding the meaning of deferral and a “contract”

defining the terms of “probatlon” is entered into.
A civilian employee trained in sociology and
psychology acts as probation officer and super-
vises the delinquent. The plan works, but the sur-'

vey response conceded that because the district

court judge “does not have the time to hear cases
involving juveniles,” extreme caution is used in
placing juveniles in the program. If a juvenile vio-
lates probation, the only sanction realistically
available is barring from post. At Fort Ord,
California, the U.S. magistrate uses an informal
“Brooklyn Plan” and requires juveniles to com-
municate with the magistrate for one year,133
Fort Rucker, Alabama, has developed a com-
prehensive youth assistance program that pro-
vides for rehabilitation services as an alternative
to prosecutlon The program, under the staff
supervision of the Staff Judge Advocate, is out-
lined ln detaxl ‘in local regulatlons 134

Although some view w1th dlsdam the new re-
quirement of obtaining certification that a state
court will not assume a case as a prereqms:be to
federal court jurisdiction, the author is of the opin-
ion that this could be an effective tool to encourage
state courts to .accept cases. If U.S. Attorneys
would  formally - . present. military - dependent
Jjuvenile cases tothe state courts for trial, there is
a probability that increased state cooperation will
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come about, especially where LEAA funds are
being recelved

P

V Conclusmns and Recommendatlons.

+ Installation commmanders appear to be coping
with their juvenile delinquency problems as well
as can be expected. Some, however, are making
much more of an effort than others.  Although uni-
formity of effort and procedures is not required or
necessarily desirable, it is apparent that some in-
stallation commanders should take action to estab-
lish procedures and commlt more resources to the
problem.

- It is recommended that installations eXperienc-
ing more than a minimum Juvenlle delinquency
problem should:

- A Issue a directive establishing procedures for
_controlling ‘and ‘preventing delinquency. The di-
rective should be ‘tailored to'the situation and
cover such thmgs as investigating offenses, staff-
‘ing recommendatlons for actions, liaison with civilian

agenc1es ‘and use of a juvenile control council.

B. Establish a Juvemle sectlon in the provost‘-

marshal office.

C. Encourage state and federal authorities at
the local level to be more cooperatlve in deahng
with juveniles.

At Department of the Army level, it is recom-
mended that the following actions be considered:

‘A. Issue a directive prov1dmg guidelines to
field commanders’ concermng responSIblhtles and
procedures for preventmg and controlhng Juvemle
delmquency '

B. Seek leglslatlon to retrocede Junsdlctlon to
the states over military lands for the purposes of
the exercise of authorlty pertalmng to Juvemle de-
lmquency ! ORI

C. Extend the appllcatlon of state: Juvenile
codes to lands owned, held or. possessed by the
United States 135 I T

D Seek leglslatlon to amend the J uvemle Jus-
tice and Delinquency Prevention-Act of 1974 to

provide that federal assistance will not be pro-,

vided unless state agencies accept referral of mili-

tary ‘dependent Juvemles for treatment and ad-
judication. . : g

E. Request the LEAA to encourage state
agencies to accept military juvenile cases.

F. Seek legislation to permit U.S. magistrates
to hear all juvenile cases or at 1east traffic cases
commltted Dby Juvemles

G. Recommend that the Presxdent appomt a
Department of Defense representatlve ‘to ‘the
Coordinating Council on Juvenile’ Justlce and De-
hnquency Preventlon 136 - :

s P o 5
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127 A:rmy Reg. 190-29 (22 Jul. 1971).
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130 House Report (Judiciary Committee) No. 1629, 3 Jul
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131 In Weissman v. U.S.; 387 F.2d 271 (10th Cir. 1967), a
woman who was ordered not. to reenter an installation after
- dlsruptmg a court martxal was convicted for reentry.

132 Survey Response No. 2. The plan is described in
Juveniles Get a Secornd Chance, Army Times, 24 Oct. 1973, p.
26.

133 SBurvey Response, Nao. 20.
134 Survey Response No: 14.

135’ Legislation now exists for such matters as state use and
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name membérs to the ‘Council in addition to those named by

DA Pam 27-50-31

: Appendix A

1. Installation name:

2. Type of Jurlsdlctlon (e.g., excluswe' con-

' current, mixed):

3a. Approximate number of incident repOrts of
‘juvenile delinquency on your post in 1974:

b. Approximately how many of these repOrts:
were brought to your attention for action:

4a. Approximately how many juveniles 'who
committed offenses on your post were pro-
~ secuted in 1974 by state authorities:

b. By federal authorities:

c. What types of offénses were involved:

ba. Approximately how many formal actions
(e.g., bar from post, terminate quarters,
~ deny privileges) were taken in 1974 on your

- post as a result of juvenile delinquency:

b.  How may informal actions (e.g., letters of
admonition) were taken:

-¢. How many offenders were turned over to
state juvenile authorities:

6. Describe in detail the procedures and per-
‘sonnel used at your installation to handle
juvenile delinquency problems (include in-
formation on relationships with- state and
federal authorities:

7. What are the major problems you' have m'
dealing with juvenile delinquents: -

8. Please include any local regulations or
SOPs you have concermng handlmg of

- juvenile delinquents. -

9. Comments: . :

statute.
N .. Appendix B :
T 1974 Juvenile Delinquency - Statlstlcal Abstract
‘Name of Type of Acts of Juveniles ~ Administrative | Referred
Installation Jurisdiction On-Post Prosecuted By - Actions to State
Juvenile State |Federal Formal]Informal | Juvenile
Deliriquency e " Authorities
Ft Huachuca Exclusive . 30 01 0 26 | 2. 0
Ft Monmouth Exclusive : - 50 2|0 5 |10 . N o
Redstone : Exclusive " |~ 35 - -0 0. .1 10| 0.
White Sands Exclusive | 25 o] o . a2 4 0
Ft Knox . Exclusive .| . 50 2120 60. UNK~ 0
Ft Belvoir " Exclusive | . 27 5| 0 .1 | 2.~ 29
Ft Lee ‘Exclusive o 39 A1 .2 5. 81 1. .2 0
Ft Eustis Exclusive N “ 43 0] 2°* -2 |, | 0
Ft Gordon | ~Exclusive 64 0| 5 UNK.|[UNK . 5.
Ft Benning Exclusive 456 12 |0 - .4 ] .23 15 -
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the pleased explanation that the sword and pen,
crossed and wreathed, denote The Judge Advo-

to K. P. Vulgarians still abound, unfortunately.?

18
Acts of SRR IR - Referred .
: T 1 On-Post Juveniles’ Administrative ‘| to:State
Name of __Type of . - Juvenile Prosecuted By |+ Actions Juvenile
Installation’ * Jurisdiction Delinquency State | Federal |Formal|Informal | Authorities
Ft McClellan . :. .| - Exclusive . 10 0 3v 0 2 0.
FtiRucker. ... .| Mixed . 4b 0 2 23 25 0
Ft Jackson . .- | .Exclusive .22 0 0 16 6 "0
Ft Leavenworth | Exclusive - - 15 0 0 LB 9 0
Ft Bliss | Exclusive, 50 5 5 23 . 8 0
Ft Polk .| Mixed . 20 10 1 0 0 5
Ft Sill. - o Mixed. . b5 0 3 11 -8 ‘4
Ft Wood Mixed - UNK 0 0 1 |UNK 0
Ft Ord. .. | Exclusive 560 -0 400 10 | 24 0
F't. Hamllton ;.| Exclusive . 25 - o ~1. 4 15 10 - 0
F't Meade . Exclusive - " 64 0} ~0: |17 |UNK 0 -
Ft Devens . Exclusive . 37 ol 0 3 10 1
Ft Bragg Mixed 114 0 5 5 | 25 0
Ft Stewart . Exclusive 20.: 0 .3 <2 2 0
Ft Riley - Mixed . ; -0 S I PR | 5 |UNK" (]
Ft Campbell, Exclusive . - 115 . "'1'|UNK | 6 |UNK '| 2
- Ft Hood - Exclusive = | .26 S0 0 1 |[UNK | UNK
Ft Sheridan . - . Exelusive. - -, [+, .18 0 191 3 0
Ft Carson .., | - Exclusive .90 1+ 0 4" |UNK 15
Ft Lewis. |- Mixed 135 0 6 | 1 6 10 -
"All ﬁgures are approx1mate ‘
®U.S. magistrate “handled” mformally
UNK=unknown. .
Blcentenmal Senes o
Crossed Sword and Pen—And Other Trade Marks of  the Judge Advocate .
By: 1st Lieutenant Edward F. Huber, JAGD (1945) L
This light but enlightening piece marks the Sec:t ‘Judge Advocate Journal. The author is now en-
ond installment in our bicentennial series of histor- - * gaged in the ‘private pi'actice of law in New York
ical Corps wntmgs It has been reproduced, with  City, and is still actlve m the Judge Advocates
permlssmn from the March 1945 1ssue of The Assoclatlon. T e
: The recent‘ products of the tender ! ministra- cate General's Department. A well-bred explainee
tions of Staff and Faculty of The Judge Advocate  responds with a respectfully mtoned Ohh' 3
General’s School at:Ann Arbor usually find in the ——u«— S
course. of that wonderful delay in:route in the 1. My memory is really rit so short. |
interest of the public service ? that ‘their insignia . g 8:: cf:rmztogsgg;ul: f:; iuuﬁbimo pmperl oo ! rec-
comes in for some close scrutiny. The people who ognize the insignia.
stop for another look are really not arrested by the 31 Not all properly ‘do. For example, one of my so-called
newness of the lieuténancy shining forth from the ‘friends recently forwarded a packing conmpany adver-
shoulders, but by the emblem below the notch in . tisement which showed a luscious roast of beef behind a
the lapel. Questions often follow, and then comes ;rgm?’;;g ;';ﬂlg‘;’il g;‘ljoﬂt?gf nglg’:é —-

|

N |
Ju : |
. |

3-11 T have always longed to use a footnote to a footnote, or
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This sort of thing continues to happen to men
old and new inithe Department, and usually re-
sults in the nice feeling of being part of a small but
distinctive organization. If there: appears to be a
taint of smugness in this, let me hasten to say that
any smugness is usually dissipated in the first
three days of the first duty assignment, and is
soon displaced by a c¢ontinuing pride which the
achievements of the Department, both present
and past, fully justify. Certainly the insignia, or
distinctive mark, fosters esprit de corps.® - -

But the JA was not always a marked man, and
when he was, the mark was not always the same
as at present; and in this lies the tale to be told.

For considerable periods there were no statu-
tory Judge Advocates, nor Judge Advocate Gen-
eral.5 At other times Judge Advocates were not in
uniform.® The first distinguishing mark came in
1857, when the Army Regulations required that
JAs sometimes wear a white pompon.? But when
the Regulations were revised in 1862, reference to
the distinguishing pompon was omitted, and it
was not until 1918 that there were agam specxally
prescribed colors:8

sub-footnote, and the Dewey Decimal ‘System used
elsewhere in the Army presents limitless possibilities
of exploitation in this field. ‘ v

4. One of the main purposes of insignia. For example,

certain British regiments have adopted the coat of -

arms of their great leaders of earlier days. Colors and
insignia have long served the same function. In addi-
tion to the morale factor, there was originally a very

practical purpose as well-distin¢tion from troops of -

the enemy.
5. E.g., 1802-1812; 1821-1849.

6. Although there were then no statutory Judge Advocates,
both the General Regulations of 1821 and of 1825 included
among those to be attached to general headquarters “the
superior judge advocate.” But par. 865 of the 1825 Regu-

-lations stated: “Chaplains, judge advocates, commissaries
of purchases, and store keepers, have no uniform.” The
dutieés of judge advocates were prescribed in the General
Regllations of 1841, although no judge advocate was in-
cluded in the staff corps. General Holt, Judge Advocate
General from 1862 to 1875, is always pictured in civilian
clothes.

7. Par. 1433, Army Regu]atlons of 1857, Par. 1430 provided:
“The pompon will be worn by all- officers whenever the
epaulettes are worn.” The pompon was a tuft of cloth
material which looked like an undersized tennis ball and
protruded from the hat.

. 8. Distinctive colors antedate dlstmctlve msug'ma in Ameri-

can military history. The oldest insignia is the flaming
bomb of the Ordnance Department, adopted in 1832, But
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The colors of The Judge Advocate General's
Department are now dark blue piped with white.®
Before these were adopted, they were the colors
of the Inspector General’'s Department, which
switched with the JAGD by adopting the latter’s
colors, dark blue piped with light blue.10

In the period 1872-1890, “although without spe-
cial colors or device, ofﬁcers of the Judge Advo-
cate General’s Department 11 or the Bureau of
Military Justice, 2 were dlstmg—ulshed by the let-
ters “J A” in Old English characters embroidered
on the shoulder knot.*?

The present authorized insignia is prescnbed
for. collar and lapel of coat, and described: “A
sword and pen crossed and wreathed 11/16 inch in
height.”*4 This de31gn was first adopted i in 1890.

Its original execution was rather fancy. General
Order 53, 23 May 1890, provided that the insig-
nia for ofﬁcers in The Judge Advocate General’s
Department should be worn on shoulder knots,
and should be

“....of gold.cord, one-fourth of an inch in diameter, Rus-

. sian pattern, on dark blue cloth ground; insignia of rank
embroidered on the cloth ground of the pad...with sword

. and pen crossed and wreathed, according to pattern, em-

‘the Corps of Artillery formed during the Revolution by

- the Continental Congress was both the first “regular” (as. .

- distinguished from sectional, or militia) army group, and

the first to have a designated color, scarlet-for a coat

- . ‘lining. The skirt of the coat was hooked back so that the
lining would show. Scarlet is still the Artillery color.

9. Par. 87n. AR 600-35, 31 March 1944; par. 63m, AR 600-
35, 10 Nov 1941; par. 3k, AR 600-38, 17 Aug 1938. Most
appropriate of all are the colors of the Finance
Department-gold and silver.

10. Sec. 11, Cir. 70, 1936; par. 49-0, AR 600-35, 31 Dec 1926;

par. 48-0, AR 600-35, 25 Nov 1924; par. 45-0, AR 600-35,
14 Oct 1921; S. R. 42, 15 Aug 1917. Par. 49%, C. 5, 17
July 1918, S. R. 42, provided for piping on the overseas -
cap in “dark blue with light blue threads.”

11, Par. 1779, Army Regulations, 8 Feb. 1889.

:12. Par. 2646, Army Regulations, 17 Feb 1881. G. 0. 29,

© o 1888; G. 0. 92, 1872; G. O. 76, 1872.

13. The Calvalry can claim the most unique identification,
other than colors or insignia. For a considerable period
(1841-1857) Army- Regulations provided that “mus-
taches,” or “moustaches,” would not be worn, except by

- cavalry regiments, “on any pretense whatever.” (A. R.,
1841; A. R, 1847).

14. Par. 26b (2) (0), AR 600-35, 31 Mar 1944,

16. This was an amendment to the Uniform Regulations
then in force, as promulgated in the Army Regulations
of 1889,
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* broidered in silver on the eloth ground of the pad (except for
a colonel and assistant judge advocate general,® who will
" wear the device made of solid silver on the lmot mldway
’between the upper fastemng of the pad).”7-

The Heraldlc Section of the Quartermaster
Corps, which is charged with knowing about such
things, is authonty for the explanatlon of the sig-
nificance of the design: the pen is to denote the
recordmg of testimony; the sword, the military
character of the Department’s mission; and.the
wreath the tradltlonal symbol of accomphsh-
ment.1®
. In 1894 the JAG insignia was requlred to be
embrmdered in gold on “undress coats.” 1® In 1899
sxlver 1n51gma were prescnbed for the Judge Ad-
vocate General, to be worn on epaulettes.?® In'
1902 there was a return to the gold standard, but
gilt "was ‘an authorized substltute for the royal
metal.2! In 1907 there was a complete Tevision of
the: Umform Reglilatlons which, so far as the J A‘

16. The absence of a prescribed device for the Judge Advo-
cate General is probably explained by the fact that at the
2! time the incumbent was suspended from rank (GCMO

i~ 19, Hq of the Army, 24 Feb 1885) and the only Assistant

- Judge Advocate General was Acting Judge Advocate
General.: Cf. ‘Fratcher, ‘Notes on the History .of the
JAGD, 1 JA Journ. 10.

17. At this point it is appropriate to note a curious parallelin
... .the development of the insignia of the Inspector Gener-
.. al's Department and the JAGD. The design of the pres-
... ent insignia of both Department was'authorized in the

, -same year, 1890, by the same General Order. Both in-

; signia were wreathed, which resu]ted in some similarity

. of appearance. Whether the IG insignia was equally ap-

propriate will be left for personal deduction, but there is
no dispute about its inclusion of the faces, or:bundle of
sticks and an axe, which at that time at least: must have
been thought to have some significance. No provision
-~ was made for the wearing of the JA insignia, as there
was for that of the IG, on the forage cap badge. Forage
- is defined by Webster both as “to search for provisions,”
and “to ravage ” Ob\nously JAswould have no need fora
forage cap..
18. There are noteworthy examples of perhaps more appro-
. priate army insignia. Consider that of Chemical Warfare
Service, with its chemical retorts beld together by or-
. *:.ganic chemistry’s basic hexagon, the benzene ring; and
.» music’s traditional lyre, for the army band; and the Med-
- . ical Corp’s mythological caduceus, or snake-twine staff
- of Aesculapius, the Greek god of medicine. But of all, the
writer personally liked best the down to earth World
War 1 insignia for cooks—a pot.
19. Cir. 7,118%4. . = g
20. G. 0. 144, 1899. - .
21,.G. 0. .81, 1902, as amended by . par 53(b), G 0. 132
1902.

ingignia was concerned, related :to position,: and
not design. Insignia were prescribed to be worn
on the sleeves of the full dress coat and overcoat,

~and on the collar of the:dress, service, and white

coat; gold or gilt embroidery or metal for the full
dress coat; gold .or gilt metal for the dress and
white coats; and dull finish bronze metal for the
service coat and overcoat.22

Thus matters : continued until- World War I,
when the size of the insignia was prescribed as one
inch in"height. It ‘was worn on the collar of the
uniform coat. It could be of gold or gﬂt or bronze
metal.23 :

When the current series of Army Re'gulations
was promulgated ini1921; the previously existing
provisions of the old Regulations relating to JA
insignia. were -adopted without ¢hange and'in-
cluded in AR 600-35, 14 October 1921.24 But the
period of post war unrest was having its effect.
Another revision of the uniform was agitated.
This time it affected not only uniform design, but
JA insignia design as well! Some may consider this

‘merely as an interesting aberation; for it was

obscurely documented, . promptly repented and
largely forgotten 25

The complete revision of AR 600-35, 14 October
1921, was undertaken in'1923. Now the revision of
Army Regulations is no light matter, partlcularly

when they relate to the uniform, where opinions -

and tastes may differ W]dely, and at a time when
there are no urgencies of war to restrict a natural
desire for latitude of expression. 28 Army channels
were busy thoroughfares of memoranda, concur-
rences, counter proposals: and indorsements.
Added to this stream was a proposal to change the
JA insignia which had been basmally the same
since 1890. B

In the files of the‘ ‘National Archives?? there is a
page proof of a revision of AR 600-35 proposed to
be promulgated 7 June. 1924, which provided that,
effectlve 1J uly 1924 the JA msugma should be: “A

% Par. 57(b), G. 0 169, 1907

/.23, Paragraphs 34 and 36, Uniform’ Speclﬁcatlons 1917 as
1 publlshed in Speclal Regulatlons 42 15 Aug 1917

- 24, Par. 13(b)2)(g).
25.' In fact, the writer hopes the followmg disclosures will be
genera]ly a surprise.
- 26. As a'matter of bibliographical interest, the pertment
files at the National Archives fully bear this out.
'27. National: Archives’ file, A. G. 300.33 (5-8-24).

—




balance upheld by a Roman sword -and ribbon
blindfold, 1 inch in height. Scales and sword hilt to
be gold, blade of sword and ribbon silver.” Aec-
companying the page proof is an unauthenticated
check list purporting to show the authority for all
changes. This states uninformatively, relative to
the above, “Approved by Staff.” Voluminous as
was the discussion of other changes, for whatever
_reason this change has no discussion or comment
officially preserved.

.The actual publication of the revision of AR
600-35 was delayed until 1925, although it ap-
peared under date of 25 November 1924. In para-
graph 15(b)(2)(q) the changed JA insignia was de-
scribed as above quoted. The picture at the begin-
ning of this article shows what it looked like.

It is a strange thing that the official records of

JAGD should be so meager on the subject; but

they disclose nothing as to the origin of the

change; or who proposed it; or why; or who de-
signed the new insignia. The Quartermaster
Corps Heraldic Section, which had no trouble fur-
nishing information about the 1890 design, could
throw no light on a change thirty-four years later.

Colonel Henry Harmeling, now Judge Advocate -

at Mitche] Field, New York, and Major G. M.
Chandler, of the Army War College Historical
Section, have kindly provided the explanation.

If you have been following the footnotes care-
fully up to this point, you will recall that in note 17
reference was made to the IGs. They are in again.
It seems that in the last war the JAGD was very
small,28 and greatly outnumbered by the IGD.
The latter’s insignia naturally became “better
known. But because there was the :common ele-
ment of the wreath in both,?® occasionally confu-
sion of the two occurred. It was all right in some
cases, but not when a JA was mistaken for an
Inspector This ewdently happened too frequently
for too many JAs.% However, changes come
slowly, for it was more than five broodlng years

28.- Seventeen officers at the beginm'ng of I:he' war, 426 just -
after the armistice. Cf. Fratcher, Notes on the History
of the JAGD, 1 JA Joumn. 11. ,

29. The Interpreters Corps also had a wreathed ms1gma
but the letters INT, which the wreath surrounded, ap- '

parently looked like neither axe nor sword nor pen, and

-mo confusion is reported.
30 Col. Harmeling states: “It entailed a lot of explanat,lon
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after the armistice that anything was done to
remedy the situation.3!

In addition to the confusion of IG and JAG in-
signia, a more fundamental reason for the change
was held in some quarters. A few officers of the
Department considered the crossed sword and
pen not sufficiently symbolic of the JA’S functions,
and hoped for a more appropriate replacement.
Among them was General Walter A. Bethel, then
The Judge Advocate General. Major Chandler, at
that time with G4 and in charge of the army’s
heraldry, was consulted. It was he who designed
the Roman sword and balance inisgnia.

The sword again indicated the military charac-
ter of the Department. It was a Roman sword,
because Romans were great law-givers. The bal-
ance,32 or scales, has its origin as a symbol of jus-
tice in anthulty

The change was not popular A few officers pro-

cured the new insignia; most did not. Shortly upon

- .the retirement of General Bethel on 15 November

1924 the JAs were canvassed for their views on
the new insignia.3? Most of them Wanted the
crossed sword and pen.

“One of the first acts of General J ohn E Hull as
new TJAG, was to procure the rescission of the
change. Exactly when this was effected is not
clear, except that it was some time between 15
November and 29 December 1924. On the latter
date a letter went forward “To: All Judge Advo-
cates (Regular Army, National Guard, Reserve
Corps)” announcing that AR 600-35, 25 November
1924, was soon to be issued; that it promulgated a
change in JA insignia from sword and pen to
Roman sword and balance that the change had
been authorized since 1 July 1924, but had not
theretofore been published; that subsequent to
the printing of AR 600-35, 25 November 1924, but

. 31. Col. Harmeling puts it, “to avoid this embarrassment.”

32. The design of the balance is interesting. It is taken from

. .one of the magnificent bronze zodiac signs which orna-
- ment the floor of t.he ma.m readmg room of the lera.ry of
Congress.

33. According to Col. Harmeling: “Some took no stock in the
. inability to distinguish between the old insignia and the
. . Inspector General’s Department; others thought The In-
' spect.or General should have been the one to do the chang-

mg ” Bravo! At any rate, it was peace-time, officers were
: customa.nly not in uniform, thus insignia were S0 rarely
worn that éonfusion was virtually impossible.
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prior, to its promulgation; “...the order for the
change in insignia was revoked by the War De-
partment34 and the old 1ns1gma restored .at the
request of thls office.” :

And so, quietly, before the change from the
time-honored sword and pen was even officially
published, it was rescinded. Here was a case of
A,rmyfRegulations repudiated  first .and promul-
gated later. But then many another paradox, be-
fore and since, has given the JAGD but httle diffi-
culty. ,

AR 600-35, 24 November 1924, was superseded
by AR 600-35, 31 December 1926. The sword and
pen crossed and wreathed agam became publicly,
as well as ofﬁc1ally, the insignia of the Judge Ad-

vocate ‘General’s Department.35 It has so re-
mained ever since, and is proudly worn by officers
in every theater of operations and i 1n every part of
the globe where American troops are statiohed-
the respected trade-mark of the JA.

34, The War Department General Orders, Bulletins and
Circulars for 1924 are stonily silent on the matter

35. Par. 16 2 q. AR 600-35, 31 Dec. 1926. Two sizes of the
device were authorized, one 11/16 inch in height for
“lapel collar coat and olive drab shirt,” and the other one
inch in height for the “standing collar coat.” When the

“standing.collar coat” was abolished, the one inch insig-

nia went too. The 11/16 inch device has been the only.one

" authorized since just before Pearl Harhor. Par. 24 2 n.

AR 600-35, 10 Nov 1941. However, a few old-timers are
still dlsplayed

o Attorney General s Law Day Address o
Remarks of The Honorable Edward H. Levi, Attorney General of the United States,
befm‘e tke Law Day Dinner sponsored by the University of Nebraska at Lincoln
‘and the Lincoln Bar Association, 1 May 1975 ‘

_ ThlS is a special day for law and for the legal
' "profess1on The day has added ‘meaning for the
Nebraska ‘bar and ‘the University of Nebraska-
Lincoln College of Law. You have dedicated a new
law school building to the service of the profes-
sion, a building where new attorneys will be in-
troduced to'what Sir Edward Coke called “the ar-
tificial Reason and Judgment of the’law.” And as
they master it, they will become members of a
proud and great professmn : :

But Law Day is not solely a celebratlon of the
legal profession. It is intended for our entlre soci-
ety because law by its virtues and by its defects
affects all of us—the powerful and the weak, the
learned and the unlearned. We recognize thls uni-
versality of the ‘law when we speak of ‘the
sovereignty of the rule of law under which we all
live.

‘The law which is sovereign is not complete and
it is not perfect. If we measure law by justice, we
find it wanting, for we know there are many injus-
tices. Also there is great cynicism about the law
now, as there has been at other times. Some see it
as merely an instrument in the hands of the pow-
erful for accomplishing their personal aims. Even
if we think of law as a noble instrument of society
for maintaining civility, we must pause at lack of
success. Crime rates, a measure of our lack of

civility, have been contmuously on the rise. The
Federal Bureau of Investlgatlons latest figures
show that the rate of serious crime—murder,
forcible rape, robbery, aggravated assault,

- burglary, larceny, and auto theft—was 17 percent

higher in 1974 than in 1973. The Bureau has been
keeping those figures for 42 years, and it has
never computed a greater annual increase than
that. The FBI figures do not tell the whole story
of crime, and the whole story is by no means more
pleasing. A study by the Law Enforcement As-
sistance Administration has indicated that much

crime ‘still goes unreported; :that. is, it does not

even appear .in.the figures I have cited. And the
statistics do not accurately reflect the growing
fear the increasing erime rate has inspired.-

" Of course, the law is 1mperfect It is made by

man ‘It reflects his- fallmgs ‘'his human weak-.‘
nesses. But it also reﬂects his powers and wisdom.
It'is made by man, and it must contend with the

forces man sets against it. It must contend with
our_conflicting desires -and ambitions for power
and ‘material goods. It exists in a human'society
where each man does not necessarily judge cor-
rect]y in his own cause, where resources for which
men compete cannot satisfy them all, where. fac-
tionalism is probably the inevitable price of dlver-
sity.

—




It is not necessarily a reproach that our society
has not fulfilled all its aspirations. In many ways
we have progressed far beyond the dreams of the
founders who set our law into motion—in our size
and numbers, in the distribution of material ad-
vantages, in the access to education and in the
cultivation of the arts. In many ways our aspira-
tions have changed and will continue to change.
Even the good society—perhaps because it is
good—ecannot ever be wholly satisfied. Indeed the
good society must have ideals beyond its attain-
ment. A vital society inevitably has problems
which must be solved. It is the responsibility and
the joy of the lawyer to try to solve them.

Our society and its law have difficult problems
to face today. Not the least of the problems is the
increasing resort to the law to settle differences
among individuals and organizations once resolved
by informal relations of trust and comity. The
courts clog with lawsuits brought either because
people don't believe they can make their grievance
known any other way or because they don’t want
to give up a single chip in the process of bargain-
ing for an advantageous settlement of their claim.
The lawsuit is no longer the last resort. For those
who think they are powerless in the face of imper-
sonal and indifferent institutions, the lawsuit is
the only resort. And for those who are well-

schooled in the resolution of disputes, the lawsuit -

is a method, not so much for having a tribunal
resolve an issue as for forcmg a resolution out of

court.
- PN

As the system of civil justice has become clut-
tered, the criminal justice system has fallen into
incredible - disrepair. The burden of increasing
crime has put pressures upon the system which it

is incapable of supporting. Criminals have learned

to use the inefficiency of the system to their own
advantage and the result is grave. An unpublished
study conducted in one major .American city

showed that only four percent of the persons ar--

rested for a felony were actually convicted of that
felony. Even fewer ever went to prison. FBI

statistics show that there are only 19 arrests for.

every 100 serious crimes reported. The lesson for
potential criminals in this is clear: .that they can

use the law’s weakness to avoid being punished.:
The deterrent force of the law falters upon that.

lesson. The crime problem spirals upon itself. If
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the criminal justice system weakens the deterrent
force of the law, then there is' more crime. And
that extra crime puts its burden dlrectly back on
the already overwhelmed system ’

The law has also outgrown many of its tradi-
tional categories as we have called upon it to solve
complex, technological problems For example,
while once the law of nuisance served as the bul-
wark of environmental protection, today its easy
maxims are not nearly enough. The law is now
called upon to discover what 'may harm us, strike a
subtle balance of harms and benefits, and recog-
nize that the conduct of any one of us may be
trivial individually- but -devastating in the aggre-
gate. The law miist concern itself with events so
great as-an accidental burn-out at a nuclear power
plant and so small as the tiny bursts of vapor from
the nozzles of aerosol cans. Of course, the law has
always been general, has always applied to the
great and the small. But the burden put upon our
law ‘by scientific  knowledge about the conse-
quences of our acts and the technological advances
that raise ever more complicated questions of con-
trol cause some to yearn for the return of inno-
cence. They might wish for the return of an era in
which the threat to our environment might again
be ‘as obvious as a chimney belching black smoke
now seems to us. But-that era will not return.
Rather what we must now reach for is a much
more dehcate balance of mterest

There are: problems, indeed, and it is because of
these problems, not in spite of them, that the rule
of law is so central in maintaining»progress; For
the rule of law requires'that we meet these prob-
lems by applymg to them our deepest human val—
ues. What then'i 1s the rule of law? ‘

It is ‘often sald upon solemnoccasmns such as
this that ours is a system of laws and not of men.
The idea of the rule of law developed in the Middle
Agesinan otherworldly context that could distin-
guish laws from men. In the 13th century.in Eng-
land Bracton argued that since a universal law
rules the world, even kings and rulers were sub-
ject to the law. British history gave content to
Bracton’s abstract argument, and by the 16th cen-
tury the medieval idea that a universal law gov-
erned the world supported the growing belief.in
the supremacy of the common law.
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That belief is really quite extraordinary. Its de-
velopment was  hardly 1rresxst1ble Lord Coke
himself res1sted it while Attorney General only to
advance it powerfully when he became a judge. On
a Sunday late in 1608 in Whitehall Palace Coke,
then Chief Justice of Common Pleas, stood before
King James I as the King assured him that the
King would “ever protect the common law.” But
Coke replied, you will recall, “The common law
protecteth the King,” and James flew into a rage,
calling Coke’s argument traitorous for it set law
above the monarch. By Coke’s own report, the
King proclaimed that since the law was founded
upon reason, the King’s reason could be the final
source of law, To that Coke replied that the. King
had natural reason as well as any man but that
“his Majesty was not . learned in the Laws of his
Realm of England; and abuses which concern the
Life, or Inheritance, or Goods, or Fortunes of his
Subjects are not to be decided by natural Reason
but by the artificial Reason and Judgment of the
Law, which requires.long Study and Experience
before that a man can attain to the cognizance of
lt » .
The ng"s reply was explos:ve He threatened
to strike the Chief Justice, and Coke fell prostrate
before the King’'s majestic wrath.

But the next day, from the Bench, Lord Coke
1ssued an order under his seal which again as-.
serted the supremacy.of the common law.: ..

Qver time Coke’s views as to the supremacy of

law prevailed and even the Crown’s prerogatives:

became so circumscribed ‘by Parliamentary and
judicial: limitations ' that ;those -which : remained
could only be described as existing as an aspect of
the common law exercised by the Crown only be-
cause the law allowed it. What does the rule of law
mean today? It cannot mean that the law operates
independently of men. It must mean that there is
some ‘common center of -agreement that informs
the conduct of -all men who work ‘with the law.
Sometimes thé rulé of law is taken to prohibit dis-

cretion:in .the gpplication of government power. '

But ‘the ;law.: works™ through:words, and -words
themselves invite ‘discretion in their application.
The rule-of law, if it means anything in-this re-
gard, refers to the disciplined application of words
or ideas to the situations they are called upon to
inifluence.! No rule is autématic in its application.

To a greater or lesser degree the step of deterrm

nation is always required. ;

-As T said at the outset, the idea of the
sovereignty of the rule of law recognizes the uni-
versality of the law’s effect It also recognizes the
universality of the manner in which law develops.
Law is not only the product of lawyers. The whole
society uses and interprets the law. And because

. of that, the law expresses something deep and im-

portant about the values we hold as a people. It
expresses our strongest commitments and the
highest aspirations. Law is not everything in soci-
ety. The law is only one of a number of institutions
through which we express ourselves and which in
turn influence us,. maintain. our customs :and
change our habits. Thus law takes a place: along
with family structures, religious beliefs, the ex-
pressions of :art-and the explanations' of science.
Law embodies: the values commoh to many  of
those institutions. .Law, as the custodian of the
historic rights mankind has developed for itself,
must never be regarded as the tool of the power of
the moment. :

" “The public, the press the academlc commumty,
the artists, all by their assertions and conduct 'in-
form and develop the law As new human values
and ideas make their way into common accept-
ance, they also make their way into the law which
translates them into words by which common con-
duet may be governed. By guiding common con-
duct, by speaking in words, the law has its own
power to educate, to alter’ commonly held views,.
to shape the thmkmg of the pubhc Whose thmklng
in turn shapes the law."

 As the law is the custodian of historical Value,‘
the legal profession has a special role as the trus-
tee of the law. But what is-the nature of the legal
professmn" It has many different roles.

If one reaches back into legal'history the differ-
ence ‘between courts ‘and legislatures was much’
less marked than it is today. Parliament still func--
tions as a high court, a remindér of the time when
the distinet’ functlons of legislatures and courts-
were seen as ‘'one: Today the courts and the 'legis-
latures bperate quite differently, represent.lng ‘
separate aspects of the legal system. Neverthe-:
less, the distinction between judging and legislat-
ing is quite old. Even though legislatures do 'some-
times merely ‘restate the law and even though:
judges sometimes change it, there is a central dif-.
ference between applying ithe law as'a judge and
changing it in the public interest as a legislator. -
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The legislators are guided, of course, by their vi-
sion of the Constitution’s meaning and by a sense of
duty to lead and to speak. for their constituents as
the constituents would speak were they present to
be informed by debate in the public forum. The
question of change is before the legislator and the
fashioning of the public will must be their goal.
Legislatures in large part are the forum for public
involvement in its most 1mmed1ate, changing and
diverse form. .

Courts recently have on occasion been places of
high public drama, and modern procedures allow
great diversity of interest to be represented in
cases which would at one time have included only
the two primary parties i in dispute. Still the courts
have a different goal than legislatures. Theirs is
not primarily to shape the public will although
they do this somewhat. And they must display a
different sort of reasoning to support their judg-
ment. The power of judges to resolve disputes and
speak the law depends in large part upon the
unique tone in which they render their judgments.
More than any other lawgivers, they derive their
power from the acquiescence of others in their
judgments. Confronted with the duty of resolving
a particular dispute based upon a particular set.of
facts, the judges must meet the duty by applying
resonant rules of general and lasting application so
that their decisions will be seen as legitimate.
Thus they determine finally the rule of law as it
applies among the parties before it, but they state
the law knowing that their statement will bear
heavily in resolution’ of future disputes. Though
the courts use the language of principle, principles
change over time as soc1ety reassesses its values
and comes to accept new Ways of Iookmg at its
problems

‘Because they phrase their judgments in terms
of the reasoned application of prmclple too often
what courts say has been mistaken for the smgle
voice of the law. Lat,ely the practlce has been to go

DA Pam 27-50-31

to the judges when legislators and officials of the
executive branch fail to live up to their respon-
gibilities. The apportionment of legislatures, the
operation of public. schools,- even the conduct of
the war inVietnam have all been brought to
courts by those who would have the judges state
the single rule of law. Sometimes the judges have
wisely declined to comment. Sometimes they have
not. In any case, the appeal to the judges as the
only spokesmen of justice results from a failure to
recogmze the more subtle nature of the rule of law
1n this nation.

Throughout the history of Anglo—Amencan law
there has been a debate over the meaning of jus-
tice and its relationship ‘with the law. The two
have been seen as, in some ways, distinct. J ustice
has many forms. Justice is one of the virtues, to be
sure, but in some sense it is all of the human vir-
tues viewed collectively. Justice is the name we
give our values, and as such it is the source all
members of the legal profession must draw upon.

The lawyer’s job is to translate these values into
rules. It is to make those rules consistent one with
the other in a craftsmanlike manner. It is to try to
clarify the ambiguity of words, to use language in
the service of values. The lawyer has an enormous
responsibility in this regard—to face the most
complex and demanding problems that our society
faces, to treat them dispassionately but not with-
out feeling, to work with words which demand
constant interpretation;. Yet it is also his pleasure
to do so. It is what distinguishes him from others
in the system of law he shares with everyone.

" The purpose of this day is to honor the law, and
the purpose of the law is to try to create the condi-’
tions for the just society, for the continual re-
examination of our values and the way they are
reflected in our actions. It is to the aspirations of
the law that, whatever its inevitable current fail-
ings and weakness we may nghtly and unhesitat-
1ng1y pay tribute t,oday

o ‘;ThePriva'ey Act of 1974
By: Captain Robert E. Gregg, Administrative qu Division, OTJAG

I. Introductlon

- On 31 December 1974, the anacy Act (PL 93-
579 5 U.S.C. 552 a) became law with its provi-

sions becommg effect,we on 27 Sept,ember 1975
The wrong which Congress hoped to right by the
Privacy Act was the threat to an individual’s right
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to privacy by the collection, maintenance, use and
dissemination of personal information by the fed-
eral government.: This threat is magnified by the
increasing use of computers and sophisticated in-
formation-technology. The purpose of the Privacy
Act is to provide certain safeguards for an indi-
vidual against an invasion of his personal privacy
by placing restrictions on the collection, mainte-
nance, use and dlssemmatlon of personal mforma-
tion. SR ‘ A .

To appreciate the scope ‘and the lmpact of the
Act, one must first understand the meanings of
“record” and “system of records” as these terms
are used in the Act. A “record” means any item of
information about an individual that contains his
name or other identifying particular aSSIgned to
him, such as a fingerprint or voiceprint. A “sys-
tem of records” means a group of any records from
which information about an individual is retrieved
by his name or other identifying particular. The
concept of a “system of records” is of primary im-
portance because most of the provisions of the Act
apply ‘only to: records whlch are’ m a system of
records : :

II Ma,]or Provnsxons of the Act
AL Condztzons of Dzsclosure

Perhaps the most 1mportant provlslon of the
Act is in Section 552a(b) which-involves the condi-
tions imposed on the disclosure of records con-
tained in a system of records. The general rule is
that no record contained in a system may be dis-
closed by any means to any person or other agency
except pursuant to a written request by, or with
prior written consent of, the person to whom the

record pertains. Clearly such a rule, without ex-.
ceptions, would substantially impede the function-.

ing of the government. There are, therefore, 11

exceptions to the general rule (5 U.S.C. 552a(b)(1).
—(11)). The first three exceptions are the most-

important. The first and the third will be dis-
cussed in this section, and the second will be dis-
cussed later. .

The first exception (Sec. 552a(b)(1)) permlts the :

agency to use the records internally in the per-
formance of its business without obtaining an in-
dividual’s permission on every occasion when his
record will-be'disclosed to the officers and em-
ployees of the agency; The third exception (Sec.:

522a(b)(3)) introduces the eoneépt of the “rouitine

“use”; Disclosure can’ beé made without the indi-

vidual’s permission when the ‘disclosure is for a
routine use. To become a routine use under the
Act, a use must be for a'purpose compatible with
the purpose for which the information was initially
collected, and it must be publlshed in the Federal
Register as a routine use of the information. The
offices, divisions, and field operating agencies
within the Office of The Judge Advocate General
have reviewed the systems of records for which
they are proponents and have prepared the annual
systems notices required to be published in the
Federal Register by Section 552a(e)(4). These
notices contain the routine uses of the records
within these systems which are subject to the Aect.
(In that some of the records systems for which
systems notices have been prepared are decen-
tralized (e.g., prosecutor’s files), those staff Judge
advocate offices that maintain systems whlch are
subject to the Act will be required to comp]y with
the requirements of the Act. Further guidance as
to those systems which are subject to the Act and
the routine uses that can be made of these systems
will be forthcoming.) It is by means of identifying
routine uses that interagency transfers of records,
as well as transfers outside the federal govern-
ment, may be made without obtaining the md1-
v1dua1’s consent.

B. Accountmg of Certam Dzsclosures

+.Section 552a(c), requxres‘that, except for disclo-
sures to agency personnel in the performance of
their duties and disclosures required by the Free-
dom of Information Act, (56 U.S.C. 552) the agency
must keep an accurate accounting of the date, na-
ture, and purpose of each disclosure, as well as the
name and “address of the person or agency to

which the disclosure Was made. The accountmg :

must be kept for five years or the life of the rec-
ord, whichever is longer, and except for disclo-
sures made for law enforcement purposes, the ac-
counting must be made available to the individual
‘named in ‘the record on his request. Finally, the
agency must notify any person or agency to which
a disclosure has been made, for which an aceount-
ing was made, of any correction or notation of dis-
pute made to the record after that disclosure. This
requirement insures that the copy of the record
that was disclosed 'is kept timely and accurate.

—




C. Access to Records

Sectlon 552a(d) gives the individual the rlght to
rev1ew any record pertaining to thim that is within
a system of records, to have a copy made of the
record for a fee for duphcatlon only, and to re-
quest correctjon or amendment of the record.
While there are no time limits within which the
agency must respond to a request for access or .a
copy of his records, the agency must acknowledge
the receipt of an individual's request for the
amendment of a record pertaining to him within'10
working days, and either make the correction re-
quested or inform him of the reasons why it re-
fuses to amend his record and theprocedures
available to him to appeal this refusal to the head
of the agency. The head of the agency must com-
plete the review of the agency’s refusal to amend
the record within 30 working days and either
make the correction or permit the individual to file
a concise statement setting forth his reasons for
disagreeing with the agency’s refusal to amend his
record and notify him of his rights for judicial re-
view provided for by the. Act. In any disclosure
containing information about Whlch an individual
has filed such a statement, the agency ‘must note
the portion of the record in dispute, provide a copy
of the individual’s statement, and if deemed ap-
propnate provide a statement explaining the
agency’s position. Finally, none of the rights
granted an individual under this section of the Act
allow him access to any mformatmn compiled in
reasonable antlclpatlon of a civil actlon or proceed-
ing.

D. Agency Requirements

Section 552a(e) sets forth specific records man-
agement restrictions and standards which apply to
all agencies .which maintain systems:of records.
With respect to the collection of information, an
agency shall maintain in its records only such in-
formation about an individual as is relevant and
necessary to accomplish a purpose required by
statute or executive order, and it must collect per-
sonal information. to the greatest extent possible,
directly from the individual, when the information

 may result in an adverse determination. The

agency must provide the following information to
the individual from whom it seeks personal infor-
mation: the authority which authorizes solicitation
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of the information, the purpose for which the in-
formation is intended to be used, the routine uses
and the effects of not providing the information.
With respect to the maintenance of mformatlon
the agency must publish annually a notice of the
existence and character of all systems of records
subject to the Act and permit ‘public comment.
The most n'nportant records keeping standard of
the Act is the requirement that the agenc:es main-
tain all records which they use in making any de-
termination about an individual thh such accu-
racy, relevance, timeliness and completeness asis
reasonably necessary to assure fairness to the in-
dividual in the determination. Prior to disseminat-
ing any record to any person other than an agen-
cy, except for releases under Freedom of Informa-
tion Act, the agency must make a reasonable ef-.
fort to assure that:such records are.accurate, .
complete, timely ‘and relevant for agency purpose.
No agency may maintain records on how an indi-
vidual exercises his First Amendment rights; and
it must make a reasonable effort to notifyithe indi-
vidual when a record pertaining to him is released
under compulsory legal process when such process
becomes. part .of the public record. The Act also
requires that each agency train its records man-
agement personnel in the reqmrements of the Act
and estabhsh administrative, technical and physi-
cal safeguards to protect the conﬁdentlahty of the
systems. Fmally, the agencies must pubhsh in the
Federal Remster notice of Aany new routine uses
whlch ,were not 1nc1uded in the annual system
notice. BN o

EAgency E,Rulés .‘

Section 522a(f) requires agencies to promulgate
rules, in accordance with 5 U.S.C. 553, to'carry
out the provisions of the: Act. The rules must es-
tablish: prodedures whereby an individual can be
notified in (response to his request whether a
named system of records contains a record per-
taining to him, define the requirements for iden-
tifying an individual requesting his records or in-
formation pertaining to him, establish procedures
for disclosure of an individual's records to him,
establish procedures for an individual to request
an amendment to his records and for review of the
agency’s refusal to amend his records, and estab-
lish fees to be: charged for duphcatlon of an mdl-
vidual’s records.: ...
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F. Civil Remedies

Sectmn 5523(g) estabhshes four' civil causes of
actions deslgned to give the individual a remedy
agamst an agency which fails to comply with cer-
tain prov1s1ons of the Act. )

1. The ﬁrst cause of action lies whenever an
agency fails to amend an mdmdual’s record or
fails to review the initial refusal within 30 workmg
days. The court, based upon a de novo review,
may order the agency to amend the record and
may grant attorney’s fees and costs in those cases

where the complainant substantlally prevails. The -

award of fees and costs is not to be automatic.

2. The second cause of action lies whenever any

agency refuses to comply with an individual’s re-
quest to have access to a record pertaining to him.
Based .upon a de novo review of the records in
camera, the court can enjoin the .agency from
withholding the records and .order.production.
Fees and costs will be awarded only when the
complamant substantially ‘prevails.

8. The third cause of action lies whenever'an
agency fails to maintain any record concerning any
individual with such accuracy, relevance, timeli-
ness and completeness as is necessary to assure
fairness in any determination relating to the qual-
ifications, character, rights, or opportunities of, or
benefits to the individual that may be made on the
basis of such record, and consequently a determi-
nation is made whlch is'adverse to the individual.
If the court determines that thé agency acted in‘an
intentional and willful manner, the United States
shall be liable for the actual damages resulting to
the individual, but in no case less than $1, 000 plus
court costs and attorney’s. fees. .

. 4. The fourth dause of action lies whenever an
agency‘ fails to comply with the provisions.of the
Act or:the rules promulgated thereunder.in $uch a
way to have an adverse effect upon an individual.
As with the third cause of action, if the court de-
termines that.the agency acted in an intentional
and willful manner, the United States shall be 1i-
able for the actual damages resulting to the indi-
vidual, but in no case less than $1 000 plus costs
and attorney's fees el Pt
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it Sectlon 522a(1) prov:des that any agency ‘em-
ployee who knowingly and willfully discloses a ree-

ord, the disclosure of which is prohibited by this
Act, or who willfully maintains a system of rec-
ords without meeting the’ notice requlrements of
the Act, and any person who lmowmgly and will-
fully requests or obtains any record concerning an
individual under false pretenses shall be guilty of a
misdemeanor and ﬁned not more than $5, 000.

H. Ememptzons

The Act prov1des for certam exemptlons to its
prov1s10ns ‘These exemptlons are not, however,
automatic, as are the exemptions in the Freedom
of Informatlon Act The head of the agency must
publish in the Federal Register those systems for
which he is clalmmg an exemption, those sections
of the Act from which the records systems will be
exempt, and the reasons why he is claiming the
exemptions. It should be noted that the exemp-
tions are very limited and that no system of rec-
ords can be exempted from all the provisions of
the Act . : b

1. Geneml Ea:emptwns Sectlon 5523(_]) pr0~
v1des that the head of the agency can exempt cer-
tain systems of records from almost all the provi-
sions of the Act The only types of records Sys-
tems which the Army maintains for which a gen-
eral exemptlon can be clalmed are those systems
which pertain to the enforcement of criminal laws.
These systems extend from the police and pros-
ecutor’s files through the conﬁnement authority’s
files. The provisions of the Act from which these
systems cannot be exempted are: the conditions of
disclosure, the accounting of disclosures, publica-
tion of the notice of the existence and nature of the
systems, certain of the records management
standards and the cnmmal penaltles

2 Speczﬁc En:emptzons Section 552a(k) pro-
v1des that the head of the agency may exempt
certain systems of records from' some of the sec-
tions of the Act. Unlike the’general exemption,
most of the provisions of the Act spply to records
systems that are exempted under the ‘specific
exemption. Examples of some types of records
systems which can be exempted from the access
requirement of the Act are’ systems which are
properly classified in the interest of national de-
fense under Executive Order 11652, 8 March'1972,
and systems: which contain evaluation: material
used to determine potential for promotion, to the
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extent that disclosure would reveal the 1dent1ty of
a conﬁdentlal source. ‘ ;

III. Relationship of the Freedom of Informa-
tion Act to the Privacy Act.’

One of the exceptions to the general rule that
records cannot be released without the consent of
the individual to whom it pertains is for those dis-
closures that are required by the Freedom of In-
formation Act (see 5 U.S.C. 552a(b)2)). This ex-
ception is the result of a compromise between the
House and Senate bills. The compromise is de-
signed to-preserve the status quo as interpreted
by the courts regarding the disclosure of personal
information under the Freedom of Information
Act. Because the Privacy Act permits disclosure
without consent for those disclosures which are
required by the Freedom of Information Act, it
precludes the release of any record subject to the
Privacy Act which is exempt from the mandatory
disclosure requirements of the Freedom of Infor-
mation Act. The Act therefore provides agencies
no discretion to release exempted information.
Thus Congress appears to have determined there
is always a legitimate governmental purpose

~ served by withholding information exempt under

the Freedom of Information Act unless the indi-
vidual to whom it pertains consents to its release.

While the substantive provisions of the Privacy
Act and the Freedom of Information Act are com-
plementary, the procedutal aspects of the two
Acts appear somewhat “inconsistent. The maaor
problem is whether a person can request a copy of
a record pertaining to him under the Freedom of
Information Act. If he does, the .10 working-day
time limit applies, and he can be charged the costs
of search and duplication. If he made the:same
request under the Privacy Act, there is'no time
limit for agency response, and he must pay only
for cost of duplication. If the agency. fails to re-
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lease the record, the individual has a cause of ac-
tion under both acts and can be awarded fees and
costs if the court determines that he has substan-
tially prevailed. From the agencies’ point of view
it would be preferable if the Privacy Act were
considered the exclusive authority for requesting
one’s own records from an agency. The first'draft
of the DoD directive implementing the Privacy
Act provides that any request by an mdmdual for
records pertaining to him shall be treated 'as a
Privacy Act request not a Freedom of Information
Act request. This approach will mean that the
Army can respond to the great number of re-
quests from individuals for their own records in a
timely and respon31b1e fashion and not be com-
pelled to answer within 10 working days.

IV. Iinpact ‘on OTJAG.

Pursuant to the requirement that each agency
publish'a notice in the Federal Register, OTJAG
has determined that there are 18 systems of rec-
ords for which OTJAG i is the proponent and which
are sub_]ect to the Act. The offices, divisions and
agencies of OTJAG and field legal offices that
maintain these systems will be responsible for
complying with the requirements of the Act. The"
Administrative Law Division is involved in the
preparation of regulations necessary to implement -
the Act. The Litigation Division will be involved
in any civil or eriminal cases arising iinder the Act.
Further 1mpact on OTJ AG is not apparent at this
time,

V. Implementatlon

A draft DoD Dlrectlve 1s currently bemg staffed v
wﬂ;h the services, and while it appears that exten:,
sive mplementat:on of the directive will be un-
necessary, it is antlclpated that an Army regula- A
tion will be forthcommg S ]

0 Liti‘g‘ation Notes

Medical Malpractice Litigation. 'The Army governmental protection ‘medical personne] can
Surgeon General has received a number of letters  expect in the event they are the subject of a mal-
and inquiries concerning the amount and type of practice claim arising from the performance of
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their official duties. Major Jim Price and Captains
Bob Finlayson and Mark Feldheim of the Tort:
Branch, Litigation ‘Division, prepared a Fact
Sheet to assist in answering those questions. That
information may assist local judge advocates in
advising and assisting the medical personnel on
their installation. This. Fact Sheet is reproduced,
below..

Lzabzlzty of Army Medical Persomwl for Mal-_

practice.

Everyone is expected to behave with ordinary
care to their fellows.- The ‘absence of such care is

termed “negligence” which is a basis for civil liabil- -

ity. “Malpractice” is the branch of negligence law

applicable to professionals, such :as doctors and

lawyers who are expected to bring an appropriate

level of skill, advice and treatment to their clients-

and patlents ,
Medlcal malpractlce concerns neghgent acts or

omissions of medical personnel that cause personal
injury to others. In military medical malpractice,

the most common form of lawsuit is against the
United States under the provisions of the Federal
Tort Claims. Act 28 U.S.C. 1346b). Most fre-
quently the suit is against the United States alone
and involves no individual defendants The rea--

son is.obvious. The ability of the government to

pay .judgments, regardless of the amount; is

30

practitioner employed by the federal government
has had to pay a judgment based on individual
liabjlity. A military physician in residency at a
civilian -hospital is likewise subject .to possible
malpractice liability and, depending on the par-
ticular c1rcumstances, may be covered by the hos-
pital’s insurance, considered a military source of
medical care for U.S. Government liability pur-
poses, or neither. -

There are limitations as to who may bnng suit.
This limitation refers to the so-called Feres Doc-
trine established by the Supreme Court of the
United States in 1950 to the effect that active duty
military personnel may not recover damages from
the government for the alleged malpractice (Feres
v. United States, 340 U.S. 135). Under this doc-
trine or rule, active duty military personnel may
not sue either the government or the individual.
The class of eligible claimants is consequently lim-
ited to civilian dependents of military. personnel,
retired military personnel (for treatment after re-
tirement) and. their dependents, and other civil-
ians who might obtain medical care from a mili-

- tary source.

greater than any individual or group of individu- -

als. ' The government is thus a desirable target :

for plaintiffs and their lawyers. The FTCA is
not, however, applicable for claims arising in
foreign countries.

- Whether government medlcal personnel (phys1—

cians, ‘dentists, ' nurses and’ anc111ary personnel)'
can be 1nd1v1dua11y liable, that is, can be responsi-"’
ble to pay a judgment from ' their personal fi--
nances, is a difficult question. At the present time, *
the courts have reached no unanimous opinion as -

to individual liability. One U.S. Circuit Court of
Appeals has held that a military physician can be
individually liable if there is a finding of negli-
gence. There are likewise courts that have held

Policy of Department of Army and Department of
Justice Concerning Malpractice Suits. :

‘Malpractice claims can be one of three types
They can be against the United States only,
against the United States and medical personnel
jointly, or. against_ medical personnel only. The
type of action or claim will dictate how the matter
is to be handled and who will pay any _)udgment or
settlement.

For medical treatment other than in’ foreign
countries, if a ‘claimant decides to proceed against
the United States, he must begin by filing an ad-
minstrative claim under the Federal Tort Claims
Act. 'The claim will be investigated under applica-
ble regulations and processed by the U. 8. Army
Claims Service. If it is determined to settle the
claim, the settlement will be paid with govern-
ment funds. If the claim is denied and the claimant

_then:sues the United States under the Federal

the military physician immune from suit, regard- -

less of negligence. The state of the law at this
time, therefore, is that the possibility of individual
liability does exist. It is important to note, how-
ever, that to date no military or civilian medlcal

Tort Claims Act, any resulting judgment will be
paid by the General Accounting Office with gov-
ernment funds. .

If the claimant s sues the Umted States and med-
ical personnel jointly, and there is a resulting joint

* -
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judgment, it will be paid in total.by the General
Accounting Office from public funds, under pres-
ent Department of Justice policy. It is possible for
the United States to have a defense while the in-
dividual does not. For example, in unusual situa-
tions, the United States could defend on the Stat-
ute of Limitations for the FTCA while the indi-
vidual could not.

If medical personnel are sued alone, or if the
United States succeeds in a separate defense,
there is a possibility for sole personal liability. As
far as we are aware, lo date no federal civilian or
military medical personnel have been required to
pay a malpractice judgment. Should a judgment
be rendered against an individual in the future, he
or his insurance company, if any, would be re-
sponsible for payment. Reimbursement for any

such payment not covered by insurance could be

sought through private relief legislation. The Sur-
geon General and The Judge Advocate General
would assist to the fullest extent of their ability in
processing such legislation.

"The reasons why medical - personnel are sued
alone when the government with its ability to pay

judgments of any amount is available as a defend-.

ant are not clear. Some suits may be premised on
individual feelings of malice by the claimant
against the medical personnel. Others may be
based on a lack of knowledge that the government
can be sued. There may be other less apparent
reasons. Nonetheless, medical defendants are
faced: w1th potentlaI personal liabilities.”

If Army medlcal personnel are sued alone or.
jointly with the U.S. for alleged malpractice in the.

performance of their regularly assigned duties,
they may, upon request, be represented. by the
U.S. Attorney. If the defendants are insured,
however, the insurance company has financial
interest in the outcome and will want to protect

that interest. Accordingly, the insurance carrier . 01 %0 . ¢ X 2
s “tarpét” ‘effect, which basically means that, if an

will be expected to provide legal representation.
Finally, the defendants may employ privat,e coun-
sel to represent them. There is no prowsmn for
relmbursmg the fees of pnvate counsel in such
cases. R

Regardless »of who repi-esents ,ihdividual‘ de-

fendants, they are entitled to advice and assist-
ance from the lawyers in the Tort Branch, Litiga-
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tion Division, Office of The Judge Advocate Gen-
eral and the doctor-lawyers in the Armed Forces
Institute of Pathology. :

Policy of Department of Army Concerning Mal-
practice Insumnce '

The Department of the Army considers the
question: whether - military medical personnel
should buy medical malpractice insurance to be
one for each individual to decide on the basis of his
own circumstances. There is no reimbursement by
the U.S. for payment of premiums. Only after the
results of more . cases are known will a stronger
recommendation, pro or con, concerning insurance
be possible. ‘

- In fayor of purchasing malpractice insurance is

- the basi¢ consideration of the peace of mind which

is afforded by complete protection against mal-
practice liability. Each should decide whether to
buy insurance based on his own personal circum-
stances. These circumstances include the potential
risk of exposure in his specialty or practice versus
the availability of insurance against such risk at a
price he can afford for the relative peace of mind
the insurance would provide. »

‘Factors against the purchase of malpractice in-
surance are initially its cost and avaxlablhty As
the amount of malpractice litigation is rising
dramatically in the United States, the cost for in-
surance against such claims increases. Moreover,
there are locations where insurance is unavailable.
Another factor weighing against the purchase of
insurance is the fact that the Justice Department
normally will not undertake representation if
there is a third party interest as represented by
the financial responsibility of the private insur-
ance company. This separates the individual from
the government defense. Another possible objec-
tion to .malpractice insurance is the so-called

individual is capable of paying a settlement by
way- of -insurance, he becomes a more attractive
target for suit. And finally, the most persuasive
objection to malpractice insurance is the fact that
in the overwhelming percentage of cases, the
United States is named a defendant and covers
any adverse judgment, thus becoming an insurer
for the individual physician. ‘
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" From the foregoing, ‘it is believed that the
scales are tipped agamst military medical person-
nel buying malpractice insurance. -

Preventive Measures.

' The best defense against malpractlce habxhty is
proper treatment daily recorded. The physician
.keeping ‘good records and good rapport with his
:patients .is not a likely target. Time and again,
defense of military malpractice suits. has been
frustrated by illegible or incomplete medical rec-
-ords. Commonly, the progress notes are weak or
even absent for days at a time. These notes are
essential to show that the treatment rendered was
in accordance with the accepted medical standards
and are essential in refreshing the treating physi-
cian’s memory prior to testifying at trial. Every
physician who signs an order or is called on consul-
tation should be identified by printed name if his
signature is scribbled. Charts must be carefully
reviewed for proper documentation before being
closed. Without good records to contradict the
plaintiffs alleged malpractice, it is 1mposs1ble to
properly defend the lawsuit.

‘The second point is good rapport with the pa-
tient. As indicated above, some malpractice suits
may be initiated as punitive action against the sys-
tem or a doctor. When things go wrong, that is the
tlme to give ‘extra consideration and time to the
patlent and family, If there is a true grievance,
and the possibility of a malpractlce suit is recog-
nized, the chief of the service should be notified
immedlately All records, x-rays, slides and other

- documentation should be reviewed and preserved
If death is involved, an autopsy should be re-
quested AFIP should be notified prior to the au-
topsy if possible. Also, the case should be dis-
cussed with the local clalms Judge advocate to de-
termme what further steps are necessary

i

New TJAGSA Bulldlng Dedxcated The new:
Judge Advocate General's School Building became a
reality at 1400 hours on Wednesday 25 June 1975, :
when the $5 million: structure was formally -dedi-
cated by the Honorable Norman R. Augustine,
Under Secretary of the Army. Colonel William S."
Fulton, Jr., TJAGSA Commandant, welcomed the

Thirdly, the risks attendant to medical and sur-
gical treatment must be carefully explained to all
patients, spouses, parents, sponsors, -and guar—
dians, as may be appropriate under the circum-
stances.” A’ full record of such -advice should be
maintained by the phys1c1an and annotated in the
medical records. ‘ :

Pending Legistation.

At the present time, only government phys:-
cians employed by the Veterans’ Administration
and the Public Health Service have statutory im-
munity from suit in their individual capacities.
There are four bills before Congress that would in
one way or another afford protection to military
physicians. Congressman Gonzales has submitted
H.R. 3954 which brings military physxcxans under
the same immunity enjoyed by the Veterans’ Ad-
ministration and the Public Health Service physi-
cians. Congressman Chapel has introduced H.R.
387. This is the so-called “omnibus” bill giving all
federal employees unmumty from suit. In the
Senate, two broader bills which address the prob-
lem of malpractice in the civilian community as a
whole have been introduced; they would provide
an umbrella under which the military physician
could practice also. The Inouye-Kennedy bill,
S.215, would establish a system comparable to
Workmens’. Compensation, avoiding court litiga-
tion to pay damages incurred by an individual un-
dergoing medical treatment. Senator Nelson has
introduced $.188 which would provide a combina-
tion of private malpractlce insurance and gov-
ernmental coverage, with the government paying
damages incurred over a fixed amount. The Gon-
zales bill, if passed, would most directly relieve
the military physician from the considerable un-
certamty under Wthh he now works :

Y . RIS

: 5 P '
[ T TR RN

JAG School Notes | o f

many v1s:t0rs who heard the opemng address by
University - of . Virgina - President Frank, L.
Hereford, Jr., and the response of Major General
George S. Prugh The Judge Advocate General,
US Army. The invocation and benediction were
given by The Reverend Arie D. Bestbreurtje. In
attendance ‘at 'the 'dedication ceremonies -were

.
o
x

ke




representatives of the various professional legal
organizations such as the American Bar Associa-
tion, the Federal Bar Association and the Judge
Advocates Association. Various :legal educators,
active and retired military personnel and former
officers of the JAG Corps also were present, as
were representatives of the TJAGSA Board of
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Visitors, former Commandants of the School, past
and present general officers of the Corps, faculty
of the University of Virginia'School of 'Law and
the UVA .academic commumty, -and the Army

-Corps of Engineers involved in the planning, de-
. sign and constructlon of .the bmldmg

| .Legal Assistance Items

By: Captain Mack Borgén; Admin‘istmtive ahd"Ci'vil,Law Division,. TJAGSA

1. Items of Interest.

Change of Name——Statutes and Admmzs-
trative Regulations. In recent years an increas-
ing number of women have been seeking to retain
or reassume their pre-marriage name, however,
they frequently have been confronted by statu-
tory, judicial or administrative difficulties. The dif-
ficulties stem in some instances from a court’s as-
sertion of its “discretionary” power to disallow a
change of name or from the recalcitrance or confu-
sion of administrative and regulatory agencies.
There have been many excellent articles recently
written on this subject, but a few deserve particu-
lar attentjon and will be noted below.

The English common law rule that any person
may adopt any surname by consistent :use pro-
vided the new name is not being so adopted for
fraudulent or otherwise wrongful purposes has
not been consistently followed in this country. One
commentator has noted that “some courts seem to
have enunciated a common law rule that a woman
assumes her husband’s name at marriage by oper-
ation of law” in -4 manner similar to the “conse-
quential domicile” rule. Note, “Pre-Marriage
Name Change, Resumption and Reregistration
Statutes,” 74 COLUM.'L. REV. 1508, 1509 (De-
cember 1974). In fact, however no stat,e statutor-
ily requires that a married woman “assume” her
husband’s name upon marriage, and the “tradition
and custom” of assuming the husband’s surname
appears to be “based on custom, not law....”
MacDougall, “The Right of Women to Determine
Their Own Names Irrespective of Marital Status,”
1 Faym. L. REP. 4005, 4006 (December 10, 1974).
Until recently Hawaii did have such a statute

(HRS 574-1), but it was recently held to be viola-
tive of the adopted Equal Rights Amendment and
the ‘state ‘constitution’s equal protection clause.

(Cragun v. Hawaii, Hawaii lst Cir. Ct Jan. 27,

1975 )

The exact dlmensmn of the nght to choose one’s

own name and the procedures for effectuating a
change of name vary from state to state, although
every state provides.a court petitioning proce-
dure. A few states have interpreted this type of.
statute as preemptive of the common law rule, but
most states have held that this procedure merely
provides an altematlve to the common law right of
adoptlon through usage. Many states have further
provisions in their divorce statutes regarding the
resumption of one’s maiden name and have addi-
tional administrative statutes requiring reregis-
tration upon any change of name. For a current
listing of relevant statubes, cases, and attorney-
general opinions see Note, “Pre-Marriage Name
Change....,” 74 CoLUM. L.REV. 1508, 1521-1525
(December 1974). See also Daum, “The Right of
Married Women to Assert Their Own Surnames,”
8 U. MIcH. J.L. REFORM 63 (Fall 1974) (Dlscus-
sion of name change problems in the context of
elections, voting rights, passports, Ticensing
boards, automobile registration and drivers
licenses). o

There are clearly certdin state interests (av01d-
ance of confusion, fraud, administrative incon-
venience, ete.) which have been articulated to jus-
tify a degree of “state control” over the right to
change one’s name, but increasingly these stat-
utes and regulations have been challenged upon
constitutional equal protection and due process
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grounds and the judicial interpretations have been
attacked on appeal as being wrongful or “unin-
tended” departures from the common law rule.

“The military LAO should be prepared to counsel
clients who wish to change their name or to retain
or reassume a maiden name. The counseling, if
appropriate, should include state procedures, re-
registration statutes and potential administrative
difficulties. With regard to the procedure and

necessary supporting evidence for change of name

on the military records of members of the Active

Army, the Army ‘National Guard and the Army

Reserves, see Army Regulation 600-2, “Name and
Birth Date ” 16 April 1973. [Ref: Ch. 24,.,DA
Pam 2'7—12] :

Domzczle-—-lmState Tuztwn Rates The. Ofﬁce
of _,Thel,J“udge Advocate General of the. Navy
(Legal Assistance and Taxes Division) has pre-
pared a chart detailing, by state, the eligibility of
service members and dependents for in-state tui-
tion rates.' Arrangements have been made to dis-

tribute ‘the ‘chart as an attachment to the next

issue of The Legal Assistance Counselor. See
also, Navy Legal Assistance Newsletter 75-2, p.
5 (19 May‘1975) [Ref.: Ch. 25, DA Pam 27-12].

" Legal Asststance Admlmstratwn—Notanal
Acts. In certain instances it 'is difficult to
ascertain——for federal and nonfederal purposes—
the legal effectlveness of notarial acts performed
by US armed forces members. Although “[tlhe
legal effectiveness of any notarial act generally is
dependent on the laws of the jurisdiction(s] in
which the instrument. . . .is'to be used,” (para. 2e,
Army Regulation 600-11, “Authority of Armed
Forces Personnel to Perform Notarial Acts,” 20

April 1973), and although many states have.

statutorily provided (see Attachment 1, AR 600-
11) that deSIgnated armed forces members can
provide notarial services, it is generally recom-
mended that 1nd1v1duals use locally appointed civil-
ian notaries whenever possible. See also, Calif.

Civil Code Sec. 1183.5 (State statute revised since’

the promulgation of the regulation so that, inter
alia, “[a]lny. officer on active duty in the armed
forces having the general powers of a notary [pur-

suant to 10 U.S.C. § 936] may perform all notarial
acts for any person serving in the armed forces of

the United States, wherever they may be, or for -

any spouse of a person serving in the armed

forces, wherever they may be, and for any person
serving with, employed by, or accompanying such
armed forces outside the United States and out-
side the Canal Zone, Puerto Rico, Guam, and the
Vu'g'm Islands”) [Ref :Ch.:1, DA Pam 27—12]

Vetemns Beneﬁts——Termmal Date of “Vietnam
Era”—Presidential Proclamation. Congress has
provided that the entitlement to certain veterans

"‘benefits is based upon active military, naval or air

service during the period beginning August 5,

' 1964, referred to as the Vietnam era. Congress

further provided that the President should fix the
appropriate terminal date. In accordance with
that authorization the President, by Proclamation
No. 4353 (40 F.R. 20257), designated May 7, 1975,
as the last day of that“Vietnam era” for purposes
of 38 U.S.C. § 101(29) [Ref: Ch 4, DA Pam 27-
12]. ..

¢ Commum'ty Property—Family Law-‘—M ilitary
Retired Pay. Recently there have been a number
of cases regarding the disposition of military and
military-related emoluments incident to a divorce
or a dissolution of marriage in a community prop-
erty. jurisdiction. Most cases have ‘involved the
characterization of one :particular military
emolument—military retired: pay.

A thorough examination of the attendant prob-
lems has been written recently in the context of
a case -analysis. See, “Community Property—De-

ferred Compensation: Disposition of Military Re-

tired Pay Upon Dissolution of Mamage——Payne .
Payne, 82 Wn.2d 573, 512 P.2d 736 (1973),”
WASH. L. REvV. 505 (February 1975).

. The note analyzes three pnmary issues: (1) the
problems of vesting (“[t]he point of demarcation
between classification as an expectancy and _]udl-
cial recognition [of military retired pay) as prop-
erty....” p. 515); (2) assuming the retired pay is
to be treated as property subject to division, there
exists the issue of characterization of the eémolu-
ment as either community or separate property
and the alternate approaches under either the “in-
ception of right” doctrine or the “proportlonate
ownersth method; and (3) assummg the exist-

ence of a “community portion,” issues remain con--

cerning the method of distribution of the commu-
nity portion of the .pay, :
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The threshold quest‘,xon of vesting is “whether

‘mllltary retired pay is _]udlclally-cogmzable prop-

erty” subject to division or is merely an expec-
tancy right. The significance of determining a
“discrete point of vesting” is that if the divorce
should occur prior to the time at which the military
retired pay would be “judicially recognizable as
property,” then “the nonemployee spouse will be
deprived of a common share of deferred compen-
sation for services performed during the existence
of the commumty ” Note, at 518.

The three prmc:pa.l situations in which the vest-
ing issue may arise are as follows: (1) at the time of
the divorce retired pay is being received by one
spouse; (2) at the time of the divorce one spouse
has served the statutory number of years, but has
not yet elected to retire; and (3) at the time of the
divorce one spouse is on active duty but has not
met the period of service requirements. In most
community property jurisdictions the military re-
tired pay will be treated as property “where the
service person has retired or is eligible to retire at
the time of divorce,” however, in Payne the
Washington Supreme Court held that the expect-
ant military retired pay was also distributable as
property. (Note, at 511, n.34.) See also, Miser v.

Miser, 475 S.W.2d 597 (Tex. Civ. App. 1972).

Even assuming the retired pay is characterized
as “property” there is the further issue as to what
extent the retired pay is community property.
One method of characterization is the “inception of
right” doctrine in which the property’s characteri-
zation is wholly dependent “upon the marital
status at the time the [property] rights in the
benefit are deemed to be acquired.” Note, at 523
(footnote omitted). The arguably preferable and
more exacting approach is to calculate the com-
munity property “share” by the “proportionate
ownership” formu]a (Note at 524)

k Years of Military
Service While In A

" Community
Property ‘
Community : Jurisdiction During'
Interest _ Military Retired , Marriage :
- in Pay |, : -
Military Pay ; . Total Years In
p " Military Service
: (But in No Case "
More Than 30]
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This approach more accurately reflects the “com-

munity nature” of the asset, however, it would
mev1tab]y ,precipitate difficult evidentiary in-
qumes regardlng the domicile of the parties dur-
ing the course of the marnage i

.. The military pay increases in the last several
years have heightened the monetary significance
of the military retired pay community asset, -and
the division thereof will continue to be a source of
litigation. While the discussed Note contains some
problems with regard to proposals for military
domicile determinations and does not discuss the
implications of the new garnishment-bill by which
retired pay can now be garnished for alimony and
child support purposes, it is highly recommended
as a documented and well-reasoned analysis of the
issues briefly outlined above. See also, MacMillan,
“Domestic Relations: - Community . Property:
Treatment of Retired Military Pay in a Divorce
Action,” 27 JAG J. 392 (Summer 1973); Goldberg,
“Is Armed Services Retired Pay Really Commu-
nity Property?,” 48 CAL. S.BJ. 13 (J an-Feb
1973); Note, “Military Retirement Benefits as
Community Property: New Rules from the Su-
preme Court,” 24 BAYLOR L. REV. 235 (Spring

1972); Note, “Unsettled Question of the Military

Pension: Separate or Community Property,” 8
CALIF. W.L. REV. 522 (Spring 1972), Crow,

~ “Emoluments of Military Service as Community
"Property” (Thesis) (21st Adv. Course) (1973).

[Ref: Ch. 37, DA Pam 27-12. ]

2 Artlcles of Interest

Lega,l Research Papers—Legal Asszstance Sub-
ject—Loan Copies. As a part of the Advanced
Correspondence Course, legal research papers are
written by JAG Reserve Officers. Many of these
papers concern aspects of state and federal law
which are particularly relevant t6 military Legal
Assistance Officers. Listed below are those pa-
pers which are either presently on file or are in the
process of being completed. A limited number of
copies of these papers are or will be made avail-
able to JAG officers upon request. Written re-
quests should be mailed to the Deputy Director
for Nonresident Instruction, The Judge Advocate
General's School, Charlottesville, Virginia 22901.
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Presently on File:... . . ... . ., . . .

Annstrong, “The Estate of Tenancy by the En—
tirety in North Carolma,” (1975) (25 pPp-)- '

Davison, “The Right of the Soldier to. State
Services in Colorado,” (1974).

-Gordon, “Prisoner of the Federal Tncome Tax
(The 'Federal Income Tax Slgmﬁcance of Bemg a
Pow or MIA),” (1974) (22 pp.). ‘

Latt “The Legal Assmtance Area Dealmg w1th
Vanous Aspects of Life Insurance i in Estate Plan-
” (1975) 21 pp.). i

'O’Brlen “A’" Critical Analysis of the Military-
Related - Opinions  of 'the Attorney—General of
Nevada,” (1974) (17 pp ).

‘ o . i
* i

Presently Bemg Completed (E’xact thles Sub_;ect‘
to Change):

Baker, “Cntlcal Analys1s of the Mlhtary,
Related | Opinions . of the Attorney—deneral of
South Carohna ” _—

- Bennett, “Soldlers and Saﬂors le Rellef
Act.” -

Cleaveland,  “Analysis of the Federal Family
Support Act As It Relates to the Garmshment of
Federal Wages

Cohen, “The Umform Support of Dependents
Law of New York and the Mlhtary ”o

Coleman, “The: nght of, the Soldler to State
Serv1ces in Ohio.” . . .

“Gillum, “How Kentucky's No—Fault Dlvorce Af-
fects the Soldier.”

Hood, “Oklahomas Common Law Mamages—
A Survey i ‘

Johnson ' “The Right . of the Soldier to State
Semces in Missouri.”. ; .

“Little, “The Right of the Soldler to State Serv-
ices (Voting, Courts, Bonus, TaXatlon etc )in the
State of Oklahoma MR

Shoff “The Texas Semceman, His nghts and
Privileges.” Lo RE :

Timm, “California Garmshment Law—Its Prov1-
sions and Procedures

Walker “Dlvorce Law m Tennessee as It Af-,
fects Serwcemen

[T AT oy R

H v

L Crlmmal Law Items L |

1. Article 15 Forfeltures A recent Inspector
General’s report states that many Article 15 for-
feitures are never deducted from a soldier’s pay.
Spot checks revealed that-the: frequency of this:
omission may be as high as 40 percent. The cause
appears to:be that forfeiture orders never reach
finance ‘and accounting offices, or arrive WIthout
the proper letter of transmittal.

* The next change to’AR 27-10 will chang'e the
distribution for. Article 15 orders :and should al-
leviate this problem in the future. However, in the
interim, ‘staff judge advocates should alert 'their.
commanders to this problem and encourage them
to make every effort to see that all Article 16 for~

feitures 'are processed and the: forfeltm'es col-

lected \as reqmred by regulation. - - ;

. ” N H el !
2 Constltutxonahty of ‘the: Army s “Halrcut
Regulation.” In several recent cases the constitu-

From Cnmmal Law Dunswn, OTVAG E. ‘ o
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tlonahty of the Army’s “halrcut regulatlon” has
been raised. The threshold questlon in such.an
attack is whether the determination of constitu-
tionality is to be made by judge or jury. The fol-
lowing article, extracted from a brief presented by
the trial counsel, Captain Vaughan E. Taylor, in
the case of United States v. Breese, asserts the
position that the constltutlonahty of the Army’s
“haircut regulation” is a questlon of law, to be
decided by the mihtary judge.

In order to resolve the question of whether the
military judge or the court should determine the
constltutlonahty of the Army’s “haircut regula-
tion,” it is necessary to determine whether the
issue is one of pure law, or a mixed issue of law
and fact. In the case at hand, there is no factual
dispuite because’ .the regulation itself sets out the
policy for and the reason behind its promulgation.?

o



-

* The constitutionality of a statute, for example,
is a question of law for the judge and generally
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involves a construction of the statute including its-

terms, objects, purpose, practical operatlon, and
effect’ as ‘a whole.? Since the: determination of
questions of fact on which the constitutionality of
statutes may depend ‘is primarily for the legisla-
ture, the general rule is that courts will acquiesce
in the legislative decision unless it is clearly er-
roneous, arbitrary, or -wholly - unwarranted.s
Whenever the determination by the legislature is
in reference to open or debatable questions con-
cerning which there is a reasonable ground for
difference of opinion, and there is probably a basis
for sustaining the conclusion reached, its findings
are not subject to judicial review. Where the con-
stitutional validity of a statute depends upon the
existence of facts, the courts cannot, where the
question of what the facts establish is a fairly de-
batable one, set up their opinions with respect to
it against the opinion of the legislature.4
~As a general rule it may be stated that the
determination of facts requlred for the proper
enactment of statutes is for the legislature -
.-alone, that the presumption as to the correct- -
ness of its findings is usually regarded as con-*
* clusive unless an abuse of discretion can be"
- shown, and that the courts do not generally
~have jurisdiction or power -to reopen the
question or make new findings of fact, al-
“though they may consider facts appropriate
~ for judicial notice.5" ‘

The same judicial restriction applies to regula-
tions promulgated by agency heads. In deciding
an issue concerning a police chief’s order regulat-
ing standards of appearance, the United States
Court of Appeals for the Eighth Circuit stated:

If Chief Anderson nus3udges, “as plaintiff
suggests, what necessary measures should be
-~ taken to achieve community respect, this ba-
sically must be the department’s concern, not

ours. .

One may argue that how one wears his hair
has little to do with whether an officer might
effectively apprehend criminals or otherwise
fulfill his assigned mission as a policeman.
This misses the mark. The critical factor is
that police officialdom deems it necessary
that the officer be well disciplined and that as
part of that internal discipline, he be required

DA Pam 27-50-31

~to maintain a neat appearance. The degree of
that appearance, so long as it is not arbitrary
or unreasonable, should not be the court’s
concern.®

All felevant information can be extracted di-
rectly from the Army’s “haircut regulation,” in-
cluding the promulgating authonty, his policy for
the regulatlon, ‘and the appearance prescribed.
There is, therefore; no need to call witnesses on
the issue of the constitutionality of the “haircut
regulation.” Just as a civilian court would not
allow testimony on the merits that a one-way
street should be two-way, a military judge should
not -allow a witness to inform the court that-the
Army haircut policy is “wrong.” Where the tes-
timony by an officer was frank and clear about an
order he.gave, and his reasons for giving it, a
Board of Review has held that there is no factual
issue of lawfulness to be determined.? In the in-
stant case there is no factual dlspute and there-
fore the issue is one of pure law. “Because every
inquiry into the constitutionality of a statute in-
volves only a question of law . . .the validity of an
enactment cannot be made to depend on facts
found on the tnal of the .
validity of such statute.” s

The military judge in a court-mart,lal rules fi-
nally on all questions of law.® The Mzhtary
Judges’ Guide provides that “[w]hen itisclearasa
matter of law -that ‘the.: regulatlon was lawful
this should be resolved as an interlocutory ques-
tion,” and the court should be so advised.1® Only if
there is a factual dispute as to whether or not a
‘regulation is lawful should the lawfulness issue be
resolved by the court, in connection with their de-
termination of guilt or innocence.!

‘There is one situation in wh1ch the courts may
independently look at the facts behind a legislative
determination. This happens when the existence
of a rational basis for the legislation, whose con-
stitutionality is under attack, depends upon facts
beyond the sphere of judicial notice. The leading
case in this area held that the constitutionality of a
statute predicated upon the existence of a particu-
lar state of facts may be challenged by showing
the judge that those facts have ceased to exist.!?
“There is no right to a trial by jury as to facts
within the scope of legislative determination,” 13
but such facts may properly be made the subject

. case mvolvmg the
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of judicial inquiry.!4 The Court of Mlhta.ry Ap-
peals has held that:

in a prosecution for disobedience of an or-
der...the court-martial must determine
N whether the order was given to the accused,
but it may not consider whether the - order :
was legal or illegal in relation to a constitu-
tlonal or statutory right of the accused. 13

+ ‘Therefore, the Military Judges’ Guide’s re-
quirement that factual dlsputes concerning law-
fulness be submitted to the jury is erroneous when
the issue is constitutionality. Only the judge has
the necessary expertise and training to determine
whether a regulation is constitutional. Cases in-
volving the constitutionality of the “haircut regu-
lation,” with its self-contained -policy statement,
do not require the military:judge to look at facts
outSIde the sphere of _]ud1c1a1 notlce o

The Supreme Court ‘has deﬁned the . constltu-
tional requlrement of reasonableness of a regula—
tion, stating: - . SEITINE

' {wle think it clear that a government regu-
* lation is sufficiently justified if it is within the
 constitutional power of the Government; if it"
furthers an important or substantial gov-
- ernmental interest;. if the -governmental
_interest is unrelated to the suppression of .
 free expression; and if the incidental restrie- -
. tion on alleged First Amendment freedoms is
" no greater than is essential to the furtherance -
of that interest.1® :

¢ When a legislatuire or an agency head promul-
gates a regulation, there is a presumption of its
constitutionality which stems from respect for the
wisdom, integrity, and patriotism ‘of the
decision-making body. 1" The party that challenges
the constitutionality of a regulation has the bur-
den of substantlatmg his claim 18 by clear and con-
vineing evidence ‘which establishes unconstitu-

tionality beyond rational doubt.'® Where there is
mere doubt in the judge’s mind about whether or
not a regulatlon meets the constltutlonal test, it
should not be, mvahdated 20 Therefore, in order
for a Jjudge to hold the Armys haircut regulation
unconstitutional, its unreasonableness would have
to be clearly and unquestlonably apparent.?!

ko

Footmtes

1. Paragraph 5-39a; AR 600-20 (28 Apr 71 as changed)

2. 16 .CJS Constitutional Law § 97 (1956). g

3. Daniel v, Family Security Life Ins. Co 386. US 220
(1949); Sonzmsky v. United States, 300 US 506 (1937).

4. Radice v. New York, 264 US 292 (1923); sece Norman v
Baltimore & O.R.R., ‘264 US 240 (1934).

5..16 Am Jur 24 Constztutwnal Law § 170 (1964).

6. Stradley v. Anderson, 478 F. 2d 188, at 190-191 (8th
Cir., :1973); see Marshall v. District of Colombla, 43 USLW
2418 (D.D.C., April 1, 1975), y

7. .United States v. Buttrlck 18 CMR 622 (AFBR 1954)
8. 'Note 5, Supra.

9. Parag'raph 57b, Manual for " Courts-Mamal Umted
States, 1969 (Revised edition). - ¥

10, Parag'raph 4-27, DA Pamphlet 2’7—9 19 May 1969 as
changed); see also United States v. Carson, 15 USCMA 407, 36
CMR 379 (1965); Umted States v Voohees 4 USCMJ 509 16
CMR 83 (1954). ‘

11. -Paragraph 4-27, DA Pamphlet 27—9 (19 May 1969 as
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12. United States v Carolene Products Co,, 304 US 144
(1938). '

13. 16 ' Am Jur 2d Constztutzonal Law §171 (1964), see dlso
Sisson v. Buena*Vlsta County, 128 Iowa 442 104 NW 454
(1905). .. .. :
14. United States v. Carolene Products Co, suprg:-
16. United States v. Carson, 15 USCMA 407, 408 .35 CMR
379, 380 (1965).

16. ‘United States v. O’Bnen 391 US 367 (1968). ~

17. Davies Warehouse Co. v. Bowles, 321 US 144 (1944).,
18. Morey v. Doud, 354 us 457 (1957); Queens1de Hills Realty;
Co. v. Soxl, 328 US 80 (1945). '

19." Adkins v. Children’s Hospital, 261 US 525 (1923), rev’d on
other’ grounds. West Coast Hotel v. Parrish, 300 US 379'
(1937); 16 Am Jur 2d, Constitutional Law §§174-175 (1964).
20. Eubank v. Richmond, 226 US 137 (1912), Euchd v. Ambler
Realty Co., 272 US 365 (1926)

21. See Natlonal Mut. Ins Co V. TldewaterTransfer Co 337
US 582 (1949).
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- MONTHLY AVERAGE COURT-MARTIAL
RATES PER 1000 AVERAGE STRENGTH
-+ JANUARY-MARCH 1975

General  Special CM Summary
CM -BCD NON-BCD. CM -,

ARMY-WIDE 16 .13 .92 . 4T

CONUS Army commands 14 .14 .99 b7
OVERSEAS Army commands .20. .11 ~ - .80 .30°
U.S. Army Pacific I
commands .15 .06 92 13
USAREUR and Seventh
Army commands .22 14 .78 37
172d Infantry Brigade : ’ B
(Alaska) 14— 60 . .11
193d Infantry Bngade i ' ;
(Canal Zone) .09 — 1.31 45

Note: Above figures represent geographical . areas
under the jurisdiction of the commands and are based on
average number of personnel on duty within those
areas. ’ -
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NON-JUDICIAL PUNISHMENT
MONTHLY AVERAGE AND QUARTERLY
RATES PER 1000 AVERAGE STRENGTH

e JANUARY—MARCH 1975

: ! © Monthly Average - Quarterly

Rates Rates
ARMY-WIDE . 19.16 57.48
CONUS Army commands ~ 19.95 59.85
OVERSEAS Army commands 17.75 53.27
U.S. Army Pacific commands 17.87 53.62
USAREUR and Seventh Army A ‘
commands 18.58 55.75
172d Infantry Brigade :
(Alaska) 11.45 - 34.36
193d Infantry Brigade ‘
" {Canal Zone) 11.67 - 35.00

Note: Above figures represent geographical areas under the
jurisdiction of the commands and are based on average number
of personnel on duty within those areas.

Judiciary Notes
From: U.S. Army Judiciary

1. Recurrmg Errors and Irregularltles

- a Convemng Authontzes  Actions.

(1) When the approved ‘sentence indicates
that the record of trial will be forwarded to the
U.S. Army Judiciary for examination under Arti-

-cle 69, UCMJ the ACTION should include the

following provision: “The record of trial is for-
warded to The Judge Advocate General .of the
Army for examination under the provisions of Ar-
ticle 69, Uniform Code of Mlhtary Justice.”

(2) When the approved sentence of 2 special
court-martial includes a bad-conduet discharge,
the ACTION should include the following provi-
sion: “The record of trial is forwarded to The
Judge Advocate General of the Army for review
by a Court of Military Review.” It is inappropriate
to state that the record of trial is forwarded for
action, under Article 65(b).

b. May 1975 Corrections by ACOMR of Imtzal

Promulgating Orders.

(1) Failing to show the SSN or correct
SSN—three cases.

'(2) Failing to show the correct number of
previous conwctions by the courts-martial—three
cases.

3) Failing to show in the PLEAS paragraph
that a plea of guilty had not been accepted by the
mlhtary Jjudge.

(4) Failing to use the correct language in the
specxﬁcatlons of a charge.

- (5) Failing to include in the PLEAS para-
graph that certain charges and their specifications
had been withdrawn by order of the convening
authonty

(6) Failing to show that the sentence was ad-
Judged by a military Judge "

,(7) Fallmg to reflect the correct date when
the sentence was adjudged.

" The Opening Statement—Settmg the Stage for a Successful Defense
‘A Note from Defense Appellate Division
By: Captain David A. Shaw, Defense Appellate Division, USALSA ~

" The duty of trial defense counsel representmg a client to the utmost of his ablhty with the ultimate
chent in a court-martial proceeding is to defend his  objective in every case of serving the best interest

el\\‘/_\
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of that - client.. Paragraph 48, Manual for
Courts-Martial, states that defense counsel may
make ‘an opening statement of the issues-to be
tried and what the defense expects to prove. This
statement can be made immediately following the
opening statement of trial counsel or after the
prosecution has rested. DA Pamphlet 27-10, Mili-
tary Justice Handbook, The Trial Counsel and
The Defense Counsel, at paragraph 74a describes
the opening statement as encompassing a state-
ment of the case and evidence, and should em-
phasize the defense theory of the case. DA Pam-
phlet 27-173, Military Criminal Law: Trial Pro-
cedure at paragraph 154 indicates the opening
statement is particularly important in a compli-
cated case. The statement alerts the judge and
court members to the evidence counsel will pre-
sent and the order in which it will be presented..
The Manual thus provides defense counsel in
courts-martial the opportunity to utilize this his-

torically engrained jury trial practice of making an

opening statement.

" The general purpose of an opening statement is
to inform the jury of the facts relied ipon to estab-
lish the defense, to apprise the jury of the nature
of the issues involved in the case and to prepare
the jury at the outset of the case to understand in
a general way what will be presented during the
course of ‘theé trial. The impression counsel con-
veys to' the jury during the opening statement is
very important. As first impressions are lasting
and difficult to change, the rapport, or lack
thereof, that counsel establishes with the jury
during the remarks can last throughout the entire
trial and durmg deliberations. Thus, the opening
statement is inherent with great risks and enor-
mous opportumtles B Y [

Prior to trial counsel’s opening argument, de-
fense counsel should insure that all witnesses who
will testify are excluded from the courtroom This
will prevent the witnesses from hea.rmg a synops1s"
of the case, and how their testimony will fit into
the case. Paragraph 58/, Manual, states that wit-
nesses should be excluded from the courtroom ex-

cept when they are testifying. Defense counsel.T

must closely monitor this procedural rule

Under paragraphs 48 and 449(2), M. anual the\

opening statement is limited to discussing issues
and mtentlons of proof Durmg the opening
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statement, use terms which the jury will re-
member during the case-in-chief. Show confidence
and be predictive as to what ‘will be presented.
This will also add persuasive power to the closing
argument when it relates back to the opemng
statement.”

Try to mmimiz’e what the tnal counsel has' con-
veyed in his opemng statement. Explain to the
members that this is but one of many cases prose-
cuted by the trial counsel, but to your client it is a
matter of grave importance. Prepare the jury for
the strong points of the government’s case and
“cushion the blow” for the evidence to be intro-
duced. This will lessen the “shock effect” of some
piece of particularly damaging -government evi-
dence. When this is done, also highlight the strong
points of the defense and the evidence that will be
presented on behalf of your client. Never over-
state the case, but forcefully argue the strong as-

L ‘pects.

Place the burden of proof squarely on the gov-
ernment and reiterate the fact that ‘the govern-
ment has the heavy burden. of proof beyond a
reasonable doubt. Instill in the minds of the jurors
the lmportance of their duties as members and the
fact it is their obligation to require that the gov-
ernment has' completely performed its job. Con-
vince the j Jurors that it is ‘their duty to protect the
chent’s rights, insure he'is gwen a fair trial, and
that the ‘government has proven him gullty be-
yond a reasonable doubt.

Acqualnt the jury. with the procedural rules
The government will’ present its case first, then
the ‘defense will present its case. Prepare the
members to maintain an open mind and reserve

Judg'ment unt11 all the ewdence has been pre-‘

sented

Personahze the chent ’If possxble persuade the
members to identify with the client and his plight,
and to view the evidence from the client’s point of
view. Persuade the’ members to give the client
the benefit of the doubt.

. The ‘opening :statement :must ' be ‘ thoroughly
prepared, structured to fit each individual case,

-and well delivered. It has been stated in “Criminal

Defense Techmques ” edited by Robert M, Cipes,
at §22[01] that “a sklllfully prepared and dehvered




opening statement can create-in the jury’s mind a
psychological propensity in favor of your-client
that will serve as subliminal support throughout
the trial buttressing the presumption of inno-
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cence.” The importance of an opening statement
to ultimately favorable disposition of your client’s
cause is a trial tactic which should be carefully
con51dered in every case.

' Reserve Affalrs Items
~ From: Reserve Aﬁ"azrs, TJAGSA

1. JAG Units Undergo Mission-Oriented Train-
ing. Throughout ithe year Judge Advocate Gen-
eral Service Organization Detachments undergo
mission-oriented training at various military in-
stallations throughout the continental United
States. This training is designed to improve a de-
tachment’s skill in its area of assigned specializa-
tion by acquainting unit personnel with real life
problems ‘associated with active duty military
units. Representative of this training is the recent
AT completed by ‘members of the 166th Judge
Advocate General Detachment, based in Balti-
more,  Maryland. ‘This Procurement Law Team,
commanded by Lieutenant Colonel John E. Faulk
of Manassas,  Virginia, ' was assigned to Fort
Monmouth for its annual training. During this
period ‘the team concentrated on assisting in and
reviewing Army contractual proceedings. In addi-
tion to Colonel Faulk, three other detachment of-
ficers were on duty: Major James D. Campbell of

~ Camp Hill, Pennsylvania; Captain Marvin M.

Amermck of Randallstown Maryland and Captam

2. TJAGSA——Schedule of Contmumg Lega.l

Monte Fned of - Baltlmore Three enhsted men,
Sergeant Jeffrey D.. Comarow, Specialist Four
Kenneth C. Moore and Specialist Four Michael P.
‘Waxman, accompanied the detachment during its
annual training tour. Typical of many USAR unit
training programs, this is the third straight year
in which the 156th JAG Detachment has returned
to the Fort Monmouth Staff Judge Advocate Of-
fice. Programs of this type permit units to become
acquainted with the operations and procedures of
a particular office and in certain areas of unit ex-
pertise. The programs also provide for a greater
measure of assistance to the local Staff Judge Ad-
vocate Office in which a unit may be placed. The
degree of training the unit receives is likewise in-

creased by the elimination of time required to be-.

come acquamted with a new facility. In addition to
its annual tra.lmng tour, the 156th. -engages in a

mutual support program with the Post J udge Ad-
vocate! ‘Office at Fort Meade, prov1d1ng legal as-
smtance one week a, month to that installation. .

‘ B ‘?,3 B

Educatlon (Reserve Component Personnel)

Length v

Number P Title '+ - w0 Datés
» X USARfSchOOI Civiy oo e 7 Jul 75-18 Jul 75 2 wks
7A-TI8A - .5th Law Office Management Crs f. .. 22Sep 7526 Sep 75 4% days
5F-F2 . :3d Reserve Senior Officer Legal 20°0ct'75-23 ' Oct 75 3% days
Orientation Crs
5F-F10 64th Procurement Attorneys’ Crs 10 Nov 75-21 Nov 75 2 wks
5F-F11 6th Procurement Attorneys’ Advanced 5 Jan 76-16 Jan 76 2 wks
Crs
512-71D20/50 3d Military Lawyer’s Ass1stant Crs 19 Jan 76-23 Jan 76, 4% days .
o T (Criminal Law)' ~ ° S PR
512-71D20/50 4th Military Lawyer’s Assistant Crs”, . "719 Jan 76-23 Jan 76 4% days
(Legal Assistance) - o ' ' L ,
5F-F10 65th Procurement Attorneys Crs 8 Mar 76-19 Mar 76 = 2 wks .
5F-F10 ~ 66th Procurement Attorneys’ Crs ' 26 Apr 76-14 May 76 2 wks .
5F-F31 | 1st Military Justice II Crs . © 21 Jun 762 Jul 76 2 wks
5F-F20 1st Military Administrative Law Crs " 21 Jun 76-2 Jul 76 2 wks
USA Reserve School BOAC and CGSC 11 Jul 76-24 Jul 76 2 wks

(Procurement Law and International Law, -

Phase VI Resident/Nonresident Instruction) ' =
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. Procurement Law Notes -
From Procurement Law Dwzszon, OTJAG

Outline of Army-lndustry Integratlon Commlt-
tees; Defense Production 'Act of 1950, as

Amended. The Army, through the years, has.
made extensive use of an unusual ‘statutory -

authority—i.e., Section 708 of the Defense Pro-
duction Act of 1950, as amended (50 U.S.C. Ap-
pendix -2158). This authority permits federal
agencies'to enter into certain voluntary agree-
ments and programs involving consultations with
representatives of industry, business; financing,
agriculture, labor and other interests to further
the objectives of the Defense Production Act.
Among the objectives of the Act are the de-
velopment of preparedness programs and the ex-
pansion of productive capacity and supply beyond
the levels needed to meet the civilian demand, in
order to provide for the natlonal defense and na-
tlonal security. ‘

"' Pursuant to this statutory authonty, the Army,

after approprlate approvals by other federal offi-

cials and agencies—especially the Attorney
General—has currently in existence five Industry
Integration Committees consisting of members

from Army and prlvate industry and covering the’

following fields: 1mproved conventional munitions;
ammunition loading (except small arms ammuni-
tion); propellants and explosives; small arms am-
munition; cast armor for track-laying type vehi-

cles (in'a stand-by status). In earlier years) the"

number of such industry integration committees
‘reached as high as 24—prineipally in the fields of
munitions and = tank-automotive items. The
Army- Industry Integration - .Committees are

prlmarlly concerned w1th updatmg productlon
techmques improving quality standards, and in-
creasing productive capacity.

The unique feature of this statutory authority is
that no act, or omission to act pursuant to such
voluntary agreement or program—here embodied
in the industry integration committees—if found
to be in the public interest as contributing to the
national defense, shall be construed to be within
the prohibitions of the antitrust laws or the Fed-
eral Trade Commission Act.. ‘

An annual report is made by the federal agency
organizing such committees on the activities of the
committees to the Attorney General, who, in turn
is required by statute to report to the Congress
and the President on such activities. The continu-:
ation of any such committee requires a determina-

tion by the Army that such continuation is in the.

public interest; i.e., that the actual and potential
contribution :to the! national defense and pre-
paredness program continues to be substantial.

The Attorney General in turn, after consultmg
with the Federal Trade Commlssmn, must deter-.

mine that the actual or potential contributions of
the committees outweigh any anticompetitive ef-
fects from their operations and thus warrant their

"1 continuation.: The:Army; recognizing the sensitive
nature of such committees—but at the same:time.
the importance of such committees to the national

defense under the safeguards of the Act—retains

such committees only -as:long as:necessary. | . .

e

R CLE News

1. East Coast JAGC CLE Conference. The 1975
Regional Contlmung Legal Education Conference
for ‘the East Coast will be held at Fort Belvoir,

28-29 July 1975. This conference is patterned
after the Capta.ms Advxsory Council conference
held at Fort Meade in 1974 It will consist of semi-

nars and workshops on items of interest to all mili- .

tary lawyers. The conference w111 coincide with

the Dining-In to be held on 29 July 1975. All in- -
terested personnel should contact Captain Dave -

AE'_

Schlueter Autovon 354—4031 or 5202 Commerclal
(703) 6644031 or 5202. . . . .

2. CLE Calendar f :
2 cuatis JULY

’ 6—25 Natlonal College of District Attorneys'
Course ‘Career Prosecutor Course, Houston TX.

;-9 “Federal ,Pubhcatlons JIne. Government
Contract Program, Government Contract Costs,
Sheraton-National Hotel, Arlington, VA.




"7-11: Federal Publications Inc.’ Government
Contract Program, Government Construction
Contractmg, Los Angeles Mamott Los Angeles
CA. .

7-12: Northwestern Umversﬂ:y Short Course for
Defense Lawyers, Northwestern' University
School of Law, Chicago, IL.

8-10: U.8S. Civil Service Commission CLE Pro-
gram, Management Seminar for Chief Adminis-
trative Law Judges, Washington, DC.

10-11: PLI :Workshop, Preparation - of : US
Fiduciary Income Tax Return, Delmonico Hotel,
New York, NY.

13-19: Assoclatlon of Trial Lawyers of Amenca
Presentation, The National College of Advocacy,
University of Southern Cahforma, Los Angeles,
CA.

13—Aug 1: Natlonal Instltute for Tnal Advoca—
cy, Second National Sessmn 1975, Boulder, CO.

-16-17: U.S. Civil Service Commission CLE

- Program, Freedom of Information/Privacy Acts

Semmar, Washington, DC.

,16-18: New York. Law. Journal Semmar on
Practice Under the New Federal Rules of Evi-
dence, Lodge At Vail, Vall CO.

17-18: Pract1smg Law Instltute Annual Forum

on Defendmg Criminal Cases, Americana Hotel,"

New York, NY.

20-Aug 1: Natmnal College of the State
Judiciary, Graduate Session in New Trends in the
Law, the Trial and Public Understandmg, Judicial

College Buxldmg, Umver31ty of Nevada Reno,! _

NV.

20-Aug 15: National College of the State
Judiciary, Regular Four Week Session (Sessxon

II), Judicial College Bulldmg, Un1ver51ty of‘

Nevada, Reno, NV.:

21-24: Umversﬁ:y of Denver College of Law
Criminal Law Institute, Denver, CO..

21-25: Fourth Annual Institute on Law Office

Administration, ‘presented by Institute of Con-

tinuing Legal Education, Ann Arbor, ‘Michigan,

and Continuing Legal Education, aneapolls,
Minnesota, Marquette Inn, aneapohs "MN.
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21-Aug 1: National College of Criminal Defense
Lawyers and Public Defenders, Advanced Crimi-
nal Practice CourSe, Un1vers1ty of Houston,
Houston, TX. : o

23-25: PLI Workshop, Preparation of Federal
Estate Tax: Returns, Delmonico Hotel, New
York, NY.

23-27: Judicial Conference on Tenth US Cireuit
Court of Appeals, Santa Fe Hilton, . Santa Fe,
NM.

24-26: The Lawyer’s Assistant: PLI Workshop
for the Law Office -Administrator, Paraprofes--
sional and Secretary, Los Angeles Hilton Hotel,
Los Angeles, CA

24-27: National College of Cnmmal Defense
Lawyers and Public Defenders, Miami Reg'lonal
Instltute, Miami, FL.

25~-26: PLI Program, Constitutional thlgatlon,
Barbizon Plaza Hotel, New York, NY. \

25~27. Federal Publications Inc. Government
Contract Program, Construction Contract Modifi-
cation, Holiday Inn-Golden Gateway, San Fran-
cisco, CA.

28-29: JAGC East Coast CLE Conference, Fort
Belvoir, VA. Contact CPT David Schlueter, Au-
tovon 354-4031 or 5202 or Commerclal (703) 664-
4031 or 5202.

28-29: PLI Workshop, Dlscovery Techmques
Delmonico Hotel, 'New York, NY. ~

28—Aug 1: Federal Publications Inc, Govern—
ment Contract Program, Concentrated Course in
Government Contracts, Orpheum Palace—MGM
Grand Hotel, Las Vegas, NV.

©29-31: U.S. Civil SerwceCoinrmsslon CLE;
Program, Seminar for’ Attorney Managers,
Washmgton DC. - « o

30—Aug 1: PLI Annual Prosecutor’s Workshop,
St. Regis Sheraton Hotel, New York, NY.

30-Aug 1: Federal Publications Inc Government
Contract Program, Government Contract Costs,
Holiday Inn-Golden Gateway, San Francisco, CA.

31: Virginia Bar Association, midyear meeting,
Greenbrier Hotel, White Sulphur Springs, WV.
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31-Aug 1: PLI Workshop, Preparatlon of U.S.
Partnershlp Income Tax Return, S1r Franc1s
Drake Hotel San F‘ranasco CA

AUGUST

- 8-8: "National ‘ College ' of District  Attorneys
Course Prosecutor Intérn Course, Houston TX

. 3-15: Natlonal College of the State Judxclary
Regular Two Week Session (Session I, J udicial
Collegé ‘Building, University of Nevada, Reno
NV.

49 Northweste Un1vers1ty Short Course for‘
Prosecutmg Attorneys, Northwestern Un1vers1ty
Schoo! of Law, Chicago, TL.. . '

7-8: PLI Program, Practical lel Draftmg,
Amencana Hotel, New York NY ’

7—14 ABA Annual Meetmg, Montreal Canada :

t8-10: Natiohal'Association of Women Lawyers
annual meeting, Montreal, Canada. - -

/1112 " PLI 'Workshop, Preparation of US
Fiduciary Income Tax Return, Hyatt Regency
Hotel, Los Angeles, CA.

14-15: PLI Program, Land Use and Environ-
mental Regulatmns Stanford Court Hotel San
Franc1sco CA ‘

14-16: The Lawyer’s Ass:stant PLI Workshop
for the Law Office Administrator, Paraprofes-
sional and Secretary, Barblzon Plaza Hotel New.
York, NY. '

15—16 ELI Program, Constltutlonal L1t1gat10n
: Slr Francls Drake Hotel San l“ranclscO CA.

15-23: Natlonal Institute for Trial’ Advocacy,’

Northeast Reglonal Sessxon Part One Cornell
Law School Ithaca NY "

17—23 Assoclatlon of Tnal Lawyers of Amenca

v

Natlonal College of Advocacy, ‘Roscoe Pound

;;;;
AR

17-24: N ational Institute for, Trial Advocacy,
Southeast Reglonal Sessmn, Part One, Umvers:ty

of North Carolma Chapel H].ll NC

.18-20: PLI Annual Prosecutor’s Workshop, Slr

Francls Drake Hotel .San Franc1sco, CA.

18-22: Federal Publications Inc. Government
Contract Program, Government Contract Claims,
Colosseum Unus-Caesars Palace, Las Vegas, NV.

28-30: West Virginia Bar Association, annual
meeting, = Greenbrier Hotel, White = Sulphur
Sprlngs, WV o o .

SEPTEMBER

Rhode Island Bar Assoclatlon annual meetmg
Bar Assoclatlon of Puerto Rlco, annual meeting.
- The Missouri Bar, annual meeting.:
Wyoming State Bar, annual meeting. e
Washington State Bar Assoclatlon annual
meetmg

2—4 New York Umvers1ty School of Law Pro-
gram, Bankruptcy Law and Practice Workshop I,
Vanderbilt Hall N ew York Un1vers1ty, New
York NY. :

2-5: New York Umvers1ty School of Law Work-
shop, the Graduate Tax Workshop VI, Vanderbilt
Hall, New' York Umvers1ty, New York, NY.

3-5: US Civil Service Commlssmn CLE Pro-
gram, Institute for New Government Attorneys
Washington, ‘DC.

7-10: National College of DlStI'lCt Attorneys‘ _
Course Consumer Fraud Senunar Naslwﬂle

TN O

9-13: Federal Bar Association, annua] meetmg, ‘

Hyatt Regency Atlanta AtIanta GA

10—12 Federal’ Pu!bhcatlons Inec. Government‘

Cohtract Program, 22d Annual Instxtute on Gov-

ernment Contracts, Quality Inn/Pentagon City,

Washington, D.C.

17—19 State Bar of Mlchlgan annual meetmg,
Detrmt ‘ML~ L :

18—19 Vermont Ba.r Assoclatlon annual meet-’
mg, Basm Harbor Club Vergennes, VT-

18—20 ALI—ABA Program Mumclpal Law and
Government F1nance New York NY

19—21 Natlonal Task Force on ngher Educa-

v
§

tion and Criminal J ustlce, Flrst National Confer- -

ence on Alternatlves to Incarceratlon, Sheraton-
Boston Hotel Boston MA. .




(Active Duty Personnel)

Number -7 - Ji: i 20 Title P ‘. Dadtes PR f"‘Length
5F-F9 - 14th MJ].ltary Judge Crs ;.0 o030 w 414'Jul 75-1 Aug 75=:'. 8 wks'
5F-F3 19th International Law Crs 21 Jul 75-1 Aug 75 2 wks
5F-F11 63d Procurement Attorneys' Crs .. .. 28 Jul 75-8 Aug 75 2 wks

. 5F-F1 2d Management for Mlhtary Lawyers Crs 4 Aug 75-8 Aug 75 4'%2 days,
TA-718A - - 5th Law Officé Management Crs *1 7 frio :'23 Sep T5-26 Sep 75 - 4% days
5F-F22 12th Federal ‘Labor Relations Crs , . 29 Sep 7563 Oct 75 5 days
5F-F23 3d Legal Assistance Crs = G T U6 Oct T5-9 Oct'T5 8% tlays'J
5F-F1 22d Senior Officer Legal Orientation Crs 28 Oct 75-81 Oct 75 ° 3% days”
5F-F10 64th Proclirement Attorneys’ Crs 10 Nov 75-21 Nov 75 2 wks
5F-F25 =~ i.2d Mlhtary Administrative Law - 8 Dec 75-11 Dec 75 =~ 3%days”

~ Developments Crs o o

5F-F11 " 6th Procurement Attorneys’ Advanced Crs 7. 5Jan 76-16'Jan 76 ~ 2 wks -
5F-F27 ~-3d Emnronmental Law Crs © - 12'Jan 76-15 Jan 76 ' 8% days
512—71D20/50 3d Military Dawyer’s Assistant Crs 19 Jan 76-23 Jan 76 . 4% days

(Criminal Law) : - o Lo
512-71D20/50 4th Mlhtary Lawyer’s Assistant Crs "19 Jan 76-23'Jan 76 4% days

(Legal Assistance) ;
5F-F1 . . 23d Senior Officer Legal Orientation Crs , 26 Jan 76-29 Jan 76 . 3% days
5F-F10 65th Procurement Attorneys’ Crs 8 Mar 76-19 Mar 76 2 wks
5F-F1 24th Senior Officer Legal Orientation Crs 5 Apr'76-8 Apr 76 3% days
5F-F10 ~ 66th Procurement Attorneys’ Crs ‘ 26 Apr 76-7 May 76 2 wks
5F-F52 ‘6th Staff Judge Advocate Onentat.lon Crs - 10 May 76-14 May 76 4% days
5F-F24 1st Civil Rights Crs 17 May 76-20 May 76 3% days
5F-F22 ' 24 May 76-28 May 76 5 days

21-25: Stabe Bar of Cahforma, annual meeting,
Los Angeles, CA. '

21—25 Natlonal College of; Dlstnct Attorneys
Course, Trial Techniques Seminar, St. Paul, MN. .

22-25: Federal Publications Inc. Government
Contract Program, Fundamentals of Government
Contracting, Washington, DC. ‘

. 23-25:US Civil Service Commission CLE Pro

gram, Law of Federal Employment Seminar,
Washington, DC.

24-26: Federal Pubhcatlons Ine. Govemment:

Contract Program, Risk Management in' Con-
struction Contracting, San Francisco, CA.

24-27: Oregon State Bar, annual meeting, Van-
couver, B.C.

26-27: ALI-ABA Program, Defense of Whlte ‘
Collar Crime: Receny Federal ‘and State De-
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velopments, Los Angeles, CA

27-Oct 3: Inter-Amencan Bar Association, XIX
Conference, Cartagena, Columbia.

' 28-Oct 3: National College of the State Ju-
diciary, Specialty Session in Probate Law, Judi-
cial College Building, University of Nevada,

- Reho, NV ‘

.28-Oct '3 National College of the .State

‘ Judlclary, Spec1alty Session in Sentencing Mis-

demeanants, Judicial Co]lege Bmldmg, Umver51ty
of Nevada, Reno, NV. -

29-Oct 1: Federal Publications Ine. Govemment'
Contract Program, Construction Contract Modifi-
cations, Twin Bridges Marriott, Washington, DC..

29-Oct 3: Federal Publications Inc. Government

- Contract Program, The Skills of Contract Ad-

ministration, ,Anaheim, CA.

e

TJAGSA—Schedule of Contmumg Legal Educatlonz .

13th Federal Labor Relations Crs
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Number : Tttle L
5F-F32 2d Criminal Trial Advocacy h
5F-F33 ~16th Military Judge Couise
5F-F1 25th Senior Officer Legdl Orientation Crs
- 8d Management, for Military_Lawyers Crs' = -

5F-F51 ...

[N S vt . ST RN TR N

JAGC Personnel Items
F rom PP&TO OTJAG

. Dates

28 Jun 76-2'Jul 76
19 Jul 76-6 Aug 76

2026 Jul 7629 Jul 76+
“9-Aug 76-13 Aug 76 .

.. Length
1wk
3 wks
3% days
4% days -

1. Retlrements ‘On behalf of the Corps, we offer our best wmhes for the future to the followmg

1nd1v1duals who ret1red 30 June 1975

Ma]or General George S. Prugh
Major General Harold E. Parker
Colonel Kenneth A. Howard ;

2. ‘Orders Requested as Indlcated R L
Name : SR From Co

N oy S "COLONELS

CLARKE Robert
MEENGS, Philip

Europe ; :
Inspector General, Wash DC

VINET, William

., USALSA, Falls Church, VA
WATSON, Henry'J - -

DOMMER, Paul P - OTJAG, Wash DC e
ROGERS, Jack D::° : 7 it TRADQC, Ft Monroe, VA
few D R N

ANDERSON Rlchard VVVVV ‘ ,2d ‘Armored Div, Ft Hood, TX
BRAGAW Rexford ‘
FRYER Eugene D . . Europe et

KLAR, Lawrence " "USATCI, Ft Ord, CA .
LINEBARGER, James
LORENCE, David:
SAUER, John G
WONNELL, Donn. T - -

. Europe
9th Inf Div, Ft LerS, WA

7th Sp Forces Group Ft -
- Bragg, NC
172d Inf Bde, Alaska

teer for the 1976—77 Advanced Course (August
1976 to May 1977) at The Judge Advocate Gener-
al's School should. subnut a written request. to
PP&TO by 31 December 1975. A selection board
will meet m the January—February 1976 time

’-’?MTMC Wash DC * - 7
Y yagors T

 CAPTAINS BT |
USA Log Mgmt Center Ft Lee,

Colonel Winchester Kelso, Jr..
Colone] Thomas C Oldham o

“y
N

Lol i

To

. {.,]_}OTJAG Wash DG .

USA Air Defense Center

Ft Bliss, TX

. HQ, MTMC, Wash DC
"USALSA w/sta Ft Bliss, TX

USA Elm 0JCS, Wash DC.

USA Trans Center,

Ft Eustls YA

VA

" USA Armor Center, Ft Knox, KY JEurope‘ e B ‘"g:‘;
-7 . Stu-Det, . Georgetown Umv

-Wash, DC .,

_Antonio, TX

_— OTJAG ‘Wash DC . o
i USALSA; wista Baumholder gl

~., Germany - -
4th Inf Div, Ft Carson CO

 WRAMC, ,Wash DC

Lo

s

USA SwW Recrmtmg, San

&
A -

for attendance at that course. A minimum of three i
years active duty is required pnor to attendance ,
(para 8.3d, Your JAGC Career), Volunteers will -
be notified of selection or nonselection.




4. Graduate Schooling. It is anticipated that
PP&TO will receive a total of approximately 10
quotas for graduate schooling at government ex-
pense to cover the periods of FY 7T (1 July 76-30
September 76) and FY 77 (1 October 76-30 Sep-
tember 77). Officers desmng consideration for
such schooling, leading to an LLM degree in a
shortage discipline, should submit a written re-
quest to PP&TO by 31 December 1975. A selec-
tion board will convene in January 1976 and volun-
teers will be notified of selection or nonselection.
It is anticipated that quotas will be available in the
following disciplines: Criminal Law, Procurement
Law, Administrative Law, International Law,
Labor Law, Environmental Law and Patent Law.

of study; final determination of the discipline to be
studied will be made by The Judge Advocate Gen-
eral. The period of schooling is for'one year and a

three year active duty commitment'is incurred

upon graduation (AR 621-1). This commitment
must be served in a utilization tour. It is the offi-
cer's responsibility to secure admission to an
accredited law school in the United States offermg
a graduate program in his speclﬁed dlsclplme ‘

'5 Language ,Trammg PP&TO has unused

quotas for training in the following languages for
FY 76 (1 July 75-30 Jun 76): German (8 quotas);
Japanese (1 quota); and French (1 quota). The
training is conducted at the Defense Language In-
stitute, Presidio of Monterey, California, and is of
six months duration for French, eight months for
German, and 11 months for Japanese. A language
aptitude test must be taken (see AR 611-6) and
the results thereof submitted to PP&TO with the
ofﬁcer’s written request for consideration for lan-

guage training. Following g'raduatlon, the ofﬁcer
is sent to either Europe, Japan or Okinawa for a
utilization tour. Service obligation incurred IAW
AR 611-6. Interested officers shduld contact
PPETO. !

6. FEA Supports Military Pro Pa;'. The letter
reproduced below was sent to TJAG by the Fed-
eral Bar Association on 20 May 1975.

Maj. Gen. G. S. Prugh
The Judge Advocate
Department of Army
Washington, D.C. 20310

47

- Officers must advise PP&TO of their desired area
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Dear General Prugh:

At the May 3, 1975, meeting of the National
Council of the Federal Bar Association held in
Washington, D.C. a Resolution was adopted to
support professional pay for lawyers in military
service, and sent to the President of the United
States, the Chairman of the Senate Armed
Services Committee, and the Chairman of the
House Armed Services Committee, urging ac-
tion as quickly as possible to remedy inequities
that exist with respect to the profess10nal pay
for attorneys serving our nation in uniform.

The Resolution, adopted unanimously, read
as follows '

“WHEREAS the Armed Services have ex-

perlenced difficulty in recrultmg qualified at-

~ torneys and, in particular, in retaining such at-
“torneys for a full military career, and

“WHEREAS,. it appears that this problem
may in large measure be redressed by the au-
thorization of professional pay: for attorneys
comparab]e with that provided for other profes—
sional services, and -

“WHEREAS the Federal Bar Assoc1at10n
“has in the past expressed 1ts strong. support of
~such professxonal pay,

- “NOW THEREFORE, BE IT RESOLVED
‘that the Federal Bar Association renew and
reiterate its continuing support for professional
pay for attorneys in the Armed Services, and
<. “BE IT' FURTHER RESOLVED, that the

President advise the President of the United
States and the appropriate committees and

members of Congress of this position.”

 Sincerely,
Isl

' David H. Allard
President

7. Senior Trial Lawyers. Eighteen more JAGC
captains have been designated Senior Trial
Lawyers. They are:

Captain Orrin K. Ames, III

Captain John R. D. Baxendale

Captain Demmon F. Canner
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Captain Andrew J. Chwalibog. . -
Captain Charles Clark

Captain’ Gordon R. Denison''

Captain' Daniel R. Grills"

Captain John P. Halvorsen

Captain Robert H. Jackson

Captain Lawrence F. Klar-

Captam Daniel C. McCarthy -

Captain Edward C. Newton, IV’ ,
Captain John K. Northrop = "~
Captain William C. Porter R
Captain Robert W. Schivera
Captain Edwin C. Scott

Captain Robert. C. Wert . o
Captain Charles A. Zmunerman o

8. Drug and Alcohol Abuse Pam A]] Judge Ad-
vocate ofﬁcers should be aware of DA Pam 600~
102, Alcohol & Drug Abuse Interchange—Lessons
Leamed + Other Information (1 May 1975). Of
parthular interest are articles on US Army Al
cohol and -Drug Abuse Team Training at the
Academy of Health Sciences, Fort Sam Houston,
and Fort Campbell’s training wdeotapes one of
whlch deals with the role. of the SJA in drug abuse
preventlon

Current Matenals of Interest

Artlcles o e R

Gllhgan “The Federal Tort Clalms Act——An A]-
ternative to the Exclusxonary Rule?” 66 J. CRIM.
L. & CRIMINOLOGY 1 (March 1975). Major Francis
A. Gilligan, JAGC, discusses the 1974 amendment
to § 2680(h) of the Federal Tort Claims Act.

The Spring 1975 issue of THE AIR FORCE LAwW
REVIEW contains several articles and comments of
hote: (1) “Aspects of Malmgermg,” (2) Part II
(1921-1966) of a two-part offering on “A History of
the Structure of Military Justice in the United
States,” (3) Medical Malpractice Under the Tort
Claims Act: Limitations Problems,” (4) “Social Se-
curity Disability: and the Admmlstratlve ‘Law
- Judge,” and others.. . « Loy

+'Singer, “The ABA' 'Standards: A Valuable Re-
source for the Defense Attorney” Criminal De-
fense, Volume 2 Number 3 (June 1975) p. 14.

Baker' “Procedural and Junsd1ct10nal Aspects
of Seeking a.Tax Refund” 10 TuLsA L.J. 362

1975).

. Abernathy, “Soverelgn Immunity In A Con-
stltutlonal Government The Federal Employ-

ment Dlscnmmatlon Cases,” 10 HARV CIV R.
Crv. LIB L. REV. 322 {Spring 1975).

* Lewis, “Defending ‘Criminal Cases Under the
Federal Rules of Evidence,” Criminal Defense,
Volume 2 Number 3 (June 1975) p. 4.

Note “The Adnussxblhty of Lie Detector Ev1-
dence,” 51.N. DAXOTA L. REV..679 (Sprmg 1975).
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Errata. - Pamphlet 27-50-30, as is reflected on all other
The masthead for the June 1975 issue of The upper corner page references throughout. Appro-

Army Lawyer incorrectly reflects that it is DA  priate corrections should be made on face of that

Pamphlet 27-50-29. That issue is actually DA  issue to avoid confusion with the May 1975 issue.

By Order of the Secretary of the Army:

Official:
fficia FRED C. WEYAND

o General, United States Army
VERNE L. BOWERS Chief of Staff
Major General, United States Army
The Adjutant General
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